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MED'S CASE. 



PETITION FOR THE WRIT OF HABEAS 
CORPUS. 

To the Honorahle Juitiices of the Supreme Judicial 
Court: 

The petition of Levin H. Harris, of Boston in 
the County of Suflfolk, Mariner, respectfully 
represents, — That a certain female colored child 
named Med, of New Orleans in the State of 
Louisiana, an infant under the age of twenty-one 
years, is now unlawfully restrained of her liberty 
by Thomas Aves of sai(l Boston, Watchman. 

Your petitioner represents that he has been in- 
formed and verily believes that the said Med is 

claimed as a slave, by Slater of said New 

Orleans ; that she was brought from New Or- 
leans to said Boston by the consent of said Slater, 
by Mrs. Slater, his wife ; that the said Aves now 
keeps the said Med condned in his house. No. 
2i, Pinckney Street, in said uoston, by the request 
of the said Mrs. Slater, in order that the said 
Mrs. Slater may carry her, the said Med back to 
said New Orleans, as a slave. — And your peti- 
tioner fears that the said Med, who is free by the 
law of Massachusetts, may be unlawfully carried 
back to New-Orleans, and there made a slave, 
unless this honorable Court will interfere for her 
protection. 

Wherefore your petitioner prays, that your 
honors will grant a writ of habeas coi'pus, to bring 
the said Med before you, and to compel the said 
Aves to shew the cause of her detention. 

Your petitioner applies in behalf of the said 
Med, who is about six years old, not knowing 
that the said Med has any relative in this place. 

L. H. HARRIS. 

Boston, August 16, 1836. 



Commonwealth of Massachusetts. 
Suffolk S3. Boston, August 16, 1836. Then 
personally appeared the above named Levin H. 
Harris, and swore that the facts stated in the fore- 
gointf petition were true to the best of his belief 
and knowledge : — 

Before me, 

ELLIS GRAY LORING, 
Justice of the Peace. 



WRIT OF HABEAS CORPUS. 
Commonwealth of Massachusetts. 

I # To the Sheriffs of our several eoun - 
I L. S. t ties and their respective deputies, 

t t Greeting. 
*#♦*###» 

We command you that the body of Med, of 
New Orleans, in the State of Louisiana, a color- 
ed female under the age of twenty-one years, by 
Thomas Aves of Boston, in our County of Suf- 
folk, Watchman, imprisoned and restrained of her 
liberty, as it is said, you take and have before me 
S. S. Wilde, a Justice of our Supreme Judicial 
Court, at the Court house in Boston, immediately 
after the receipt of this M'rit, to do and receive 
what our said Justice shall then and there con- 
sider, concerning her in this behalf; and sum^ 
raon the said Thomas then and there to appear 
before our said Justice, to shew the cause of the 
taking and detaining of the said Med, and have 
you there this writ, with your doings thereon. 
Witness, S. S. Wilde at Boston, this 17th 

day of August, in the year, one thousand eight 

hundred and thirty -six, 

S. S. WILDE, J. S. J. Court. 



Suffolk S3. Boston, 17th August, 1836. In 
obedience to this writ, I have here before the 
Court the body of the within named Med, and 
have summoned the within named Thomas Ave.=? 
to appear and shew the cause of the detaining of 
the said Med, by readim: this writ in his presence 
and hearing, and by giffng to him in hand an at- 
tested copy thereof. 

H. H. HUGGEFORD. Deputy Sheriff. 



RETURN TO THE WRIT. 
Commonwealth of Massachusetts. 
Suffolk, ss. > 
August Eighteenth, A. D. 1836. S 

And now the said Thomas Aves makes his re- 
turn of the said Writ, and states heroin that he 
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has the body of the child named tlierein in his 
custody : That Samuel Slater of the City of New 
Orleans in the State of Louisiana, Merchant, a 
citizen of the said State of Louisiana, domiciled 
at and resident in the said City of New Orleans, 
on or about tlie first day of June in the year of 
our Lord one thousand eight hundred and thirty 
three, or at some time during that year, in the said 
City of New Orleans, purcljased'the said child 
and its mother as and for his Slaves, the said 
mother being then and there and long before that 
time a slave. by the Laws of the said State of 
Louisiana, and the said child by the same Laws 
being then and there a slave and having been 
born in a state of slavery. That from and after 
the time when the said child was so purchased, 
and until on or about the first day of May now 
last past, the said mother and child continued and 
remained the slaves of the said Samuel Slater in 
the said City of New Orleans, and by force of 
the Laws of the State of Louisiana aforesaid. 
That on or about the day and year last aforesaid, 
Mary Slater, the lawful wife of the said Samuel 
Slater, left the said City of New Orleans for the 
purppse of coming to the City of Boston in this 
Commonwealth and visiting the said Thomas 
Aves, her father, intending to return to the said 
Cky of New Orleans, and to hor said husband, 
who remained in the said City of New Orleans, 
after an absence of four or five months for the 
purpose aforesaid. That the said mother remain- 
ed behind in the said City of New Orleans, in 
the said state of slavery, then and still being the 
property of the said Samuel Slater by the Laws 
of the said state of Louisiana: — That the said 
Mary Slater brought the said child with her from 
the said City of New Orleans to the said City of 
Boston, having and retaining the said child in her 
custody as the agent and representative of her 
said husband, whose slave the said child was by 
the Laws of the said State of Louisiana, when 
the said child was brought away from the said 
State of Louisiana by the said Mary Slater ; The 
object, intent and purpose of the said Mary Sla- 
ter being to have the said child accompany her 
and remain in her custody and under her care 
during hsr said temporary absence from the said 
City of New Orleans, and that the said child 
should return with her to the said City of New 
Orleans, the legal domicil of the said Mary Sla- 
ter and of the said child. That the said child 
Vfus confided to the custody and care of the said 



Thomas Aves by the said Mary Slater, to be by 
him kept and nurtured during the absence of the 
said Mary Slater from the said City of Boston for 
a few days, she having gone to Roxbury in the 
County of Norfolk, thereto remain for that period 
on account of ill health. And the said Thomas 
Aves further states that by the Laws of the said 
State of Louisiana the marriage of a slave is in 
law wholly void. That this child is the daughter 
of a slave, born in a state of slavery, and is by 
force of the Laws of the same State of Louisiana 
a natural child. That by virtue of the same Laws 
of the State of Louisiana the mother of a natural 
child is its legal guardian ; and that such right of 
guardianship over the infant children of a slave, 
where such children are not themselves slaves, 
devolves upon the owner of the mother of such 
infant children. That if the said child is hy force 
of the Laws of Massachusetts, now emancipated 
and a free person, that the said Samuel Slater, as 
the owner of the mother of this natural child is 
entitled to the custody of the person of this child 
as its legal guardian, and that he the said Thomas 
Aves is the agent and legally authorised repre- 
sentative of the said Samuel Slater in this behalf. 

And the said Thomas Aves further states that 
the said child is an infant of the age of six years 
or thereabouts and wholly incapable of taking 
care of herself. That it is absolutely necessary 
that some person should have the custody of the 
person of the said infant child, and the right to re- 
strain it of its liberty. That no private person or 
magistrate has, by the Laws of Massachusetts, 
any right to take the said child out of his posses- 
pion, while the said Thomas Aves continues to 
use that possession and custody, only for the pur- 
pose of benefiting the said child, and only re- 
straining it of its liberty, so far as is necessary 
for the safety and health of the said child. That 
he, the said Thomas Aves, does not now, and has 
not at any time, restrained the said child of its 
liberty, in any other way, op to any greater ex- 
tent, than is necessary for the health and safety 
of the said child. 

THOS. AVES. 



Suffolk ss. Aug. 18, 1836. 

Sworn to before me. 

BENJ'N R. CURTIS, 
Justice of Peace. 



ARGUMENTS OF COUNSEL. 



BENJAMIN R. CURTIS, ES( 

May it jtlease your Honors : 

In the argument which I am about to address to 
the Court, I shall endeavor to maintain the following 
proposition : 

That a citizen of a slaveholding state, who conies 
to Massachusetts for a temporari/ purpose of busi- 
ness or pleasure, and brings his slave, as a personal 
attendant on his journey ^ may restrain that slave, 
for the purpose of carrying him out of the state, and 
reluming him to the domicil of his owner. 

This proposition is broad enough to cover the case 
before the Court. If the owner, under such circum- 
stances, has a right to restrain his slave for the pur- 
pose of removing him to his domicil, then the custody 
of the respondent, in this case, is a lawlul custody, 
and the child can not be discharged from it. 

I shall make two points in support of this proposi- 
tion. 

I. That this child, by the laws of the State of Lou- 
isiana, is now a slave. 

II. That the Law of Massachusetts will so far ro- 
cognise and give effect to the Law of Louisiana, as to 
allow the master to exercise this qualified and limit- 
ed power over his slave. 

The first point is free from all difficulty. It is per- 
fectly clear that this chiU, being a slave by the laws 
of the State of Louisiana, and having left that State 
only for a temporary purpose, is a slave now, by the 
laws of Louisiana. She has not been emancipated by 
coining into a state where slavery is not recognised 
by the Law. And the moment she returns again, 
either to Louisiana, or any other state or county 
where slavery is a legal institution, the right of the 
master would be recognised as still subsisting, and as 
having always subsisted, and would be enforced, 
without the least diminution on account of the tem- 
porary residence of the slave in a non-slaveholding 
state. We need look only to a decision of the Courfs 
of the State of Louisiana, to be satisfied that such is 
the law of that State. 

In a case reported in the 14 Martin's Reports 405, 
the question came before the Court, whether a slave, 
who had been removed into the North Western Ter- 
• itory, and domiciled there, was still a slave on his 
veturn to Louisiana. The North Western Territory 



I, FOR THE RESPONDENT. 

being under the government of the celebrated ordi- 
nance of Mr. Danie, was of course a non-slaveholding 
territory ; and the court held, that, as the slave had 
gained a domicil in that territory, he was thereby 
emancipated. But it is hardly possible to read the 
judgment of the learned Court in the case, without 
perceiving that their decision would have been against 
the freedom of the complainant, if he had gone info 
the Territt;'*y only for a temporary purpose. If we 
look at the rejiorts of the decisions of other courts, we 
shall find that this very point has been repeatedly 
decided. 

In a case reported in 2 Marshall's Kentucky Re- 
ports, 467, the Court of Appeals in Kentucky, at that 
time composed of some very eminent judges, decided 
that a slave, who was carried by his master into the 
North Western Territory for a temporary purpose, 
was still a slave on his return to Kentucky. The 
learnctl counsel on the other side may nerhaus not be 
inclined to give entire credit to these decisions, be- 
cause they were made in stave states, but I will now 
refer your. Honors to a decision of this point made by 
one of the greatest judges who ever sat on any bench 
in any country, and who will not be suspected of any 
undue bias in favor of this institution. 

In the matter of the slave Grace,{l) Lord Sfowell, sit- 
ting in the High Court of Admiralty, decided that 
Grace, a female slave, who accompanied her mistress 
from Antigua to England, and resided there six 
months, was a slave on her return to Antigua. That 
although the rights of the mistress over the slave 
were suspended, vvhilc in England, because the Eng- 
lisli Common Law provided no means of enforcing 
those rights, yet they existed, and might be exercised 
and enforced, on the return of the slave to Antigua. 
I have only to add to the authorities which I have ci- 
ted, the fact, that I have not found any thing in the 
books, which at all conflicts with them, and therefore 
I think I was warranted in saying that in the first 
point there is no difficulty ; that this child is now a 
.slave by the law of Louisiana ; and that whether the 
rights of the master are partially, or entirely suspend- 

(1) 2 Haggard's Admiralty Reports, 94. 
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cd, by coming into our temlory, thoso riglits are still 
in existence, and would be recognised and enforced 
by the law of the domicil of the master and the slave. 
I proceed therefore to consider the second point : — 

That the Law of Massachusetts will so far recog- 
nise and give effect to the Law of Louisiana, as to al- 
low the master to exercise the qualified and limited 
right over his slave, which is claimed in this case. 

Before I proceed to discuss this question, I shall 
submit to your Honors, that it is competent for this 
Court to decide it. No legislation is necessary. It 
is the proper province of fAi's Cov^'t, to determine 
■whether any, and what effect, is to be given to the 
law of another state, within our own territory. I re- 
fer your Honors to Story's Conflict of Laws. (1 ) The 
learned author is here considering hov\' the rule as to 
foreign laws is to be promulgated ; whether it should 
be done by the Legislature, or the Judicial power. 
He says • In England and America, the Courts of 
Justice have hitherto exercised the same authority,' 
(that is, the authority in question,) ' in the most am- 
ple manner; and the Legislature has in no instance, 
(it is believed,) in either country, interfered to pro- 
vide any positive regulations. The common law of 
both countries has been expanded, to meet the exer- 
gencies of the times, as they have arisen ; and so far 
as the practice of nations, and the jus gentium pri- 
vatum, has been supposed to furnish any general 
principle, it has bsen followed out. with a wise- and 
manly liberality.' 

So Ch. Jus. Parker, in Blanchard v. Russell, (2) 
says, * As the laws of foreign countries are not admit- 
ted cx jiroprio vt^g^ore, but only ex comitate, the ;k- 
<Ztcia?7>ouJcr will exercise a discretion, with respect 
to the laws they may be called upon to sanction.' 
And the same doctrine substantially, was laid dovvn 
by Lord StowcU. (3) 

It is clear, therefore, that it is competent for the 
Court to decide the question which we present to 
them. 

I now ask your Honors' attention to what I think is 
the principal question in the case before you. It can 
not be denied, that the general principles of interna- 
tional law are broad enough to cover this case. I 
shall consider presently, whether the case comes 
within any exception to those general rules. What I 
now wish to prove is, that the case is within certain 
general rules, unless it is to be excepted out of them. 

Slaves are looked upon in all codes, I believe, in 
two lights, as persons, and as property. What is the 
general rule of international law, applicable to thorn 



(1) p. 25. 

(2) 13 Mass. Rep. 6. 

(3) 2 Haggard's Con. Rep. 59. 



as persons ? QuaUtas personam sicut umbra sequilur, 
is a rule found in all the principal writers on this 
branch of the law. ' Personal capacity or incapacity, 
attached to a party by the law of his domicil, is deem- 
ed to exist every where, so long as his domicil re- 
mains unchanged, even in relation to transactions in 
a foreign country, where they might otherwise be 
obligatory.' (4) ' We always import,' {says L. Ellen- 
borough in the case of Potter vs. Brown.) (5) * togeth- 
er with their persons, the existing relations of for- 
eigners as between themselves, according to the laws 
of their respective countries, except indeed where 
those laws clash with the rights of our own subjects 
here.' 

If we consider the rules applicable to slaves as the 
property of foreigners, we shall find them to be equal- 
ly decisive. 

Pothier, after remarking that moveable property 
has no locality, adds that ' all things, which have no 
locality, follow the person of -ihe owner, and are con- 
sequently governed by the law, or custom which gov- 
erns his person, that is to say by the law of the place 
of his domicil.' And I refer your Honors to the work 
which I have already so often cited, and which eve- 
ry one must cite who touches upon a subject which 
the distinguished author has treated with such learn- 
ing and ability. Story's Conflict of Laws, (6) where 
numerous authorities on this rule are collected. I 
submit to your Honors that this rule has a more ex- 
tensive application, than merely to regulate the forms 
of transfer, or the order of succession to personal prop- 
erty. Thus to limit its effect, would be to stop fir 
short of its real meaning, and I may add far short of 
the effect which ii has been allowed to have. It 
means, that a right to a moveable thing, acquired in 
one country under its laws, ought not to be, and is not 
divested by removing that thing into another country. 
And here again I must refer the Court to the Com- 
mentaries on the Conflict of Laws. (7) There is 
another view which may be taken of this principle, 
by which its justice and expediency will clearly ap- 
pear. ♦ Even the property of individuals,' says Vat- 
tel (8) « is, in the aggregate, to be considered as the 
property of the nation, in respect to other states. It 
in some sort really belongs to her, from the right she 
has over the property of her citizens, because it con- 
stitutes a part of the sum total of her riches, and aug- 
ments her power. She is interested in that property 
by her obligation to protect all her citizens. In short 
it cannot he otherwise, since nations act and treat to- 

(4) Story's Conflict of Laws, 84. 
(.5) 5 East R. 130. 

(6) p. 209, 312, 213. 

(7) p. 334, 335, 336. 

(8) p. 168. 
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gether as bodies, in their quality of political societies, 
and arc considered as so many moral persons. All 
those who form a society, a nation, being considered 
by loreign nations as constituting one whole, one sin- 
gle person — all their wealth together can only be con- 
sidered as the wealth ol that same person. Its do- 
mestic relations make no change in its rights with re- 
spect to foreigners, nor in the manner in which they 
ought to consider the aggregate of its property, in 
what way soever it is possesse/h' He then goes on, 
to deduce from this principle, certain rules of the law 
of nations, which are fairly deducible from it, and 
are now well settled, and among others the following, 
' The property of an individual does not cease to be- 
long to him, on account of his being in a foreign coun- 
try ; it still constitutes a part of the aggregate wealth 
of his nation. Any power therefore, which the lord 
of the territory might claim over the property of a 
foreigner, would be equally derogatory to the rights 
of the individual owner and to those of the nation, of 
which he is a member.' The rule on which we re- 
ly, is therefore, dedncible from this great principle of 
the law of nations, and I need not say, that the ap- 
plication of this principle to the citizen of one of our 
sister states is, to say the least, quite as just and poli- 
tic, as to the citizen of a foreign country- 

I submit to the Court then, that by the general 
rules of international law, whether wo consider this 
slave as .1 person, or as property, the rights of the 
master, acquired under the law of the domicll, are to 
he recognised and preserved, unless there is some- 
thing in this case, which excepts it out of those gen- 
eral rules. I proceed therefore to enquire, whether 
there is any exception to these rules, applicable to 
this case. 

There are two well settled exceptions, and only 
two, that I have been able to discover. The foreign 
hvf is not allowed any effect : 

I. When it would work injury to the state, or its 
citizens. 

n. When the law is in itself immoral. (1) 
In the case of Greenwood vs. Curtis, (2) Ch. Jus. 
Parsons states these exceptions in somewhat different 
terms, though substantially there is no diflference. 
He says there ai'e two exceptions. * One is when the 
Commonwealth, or its citizens, may be injured by 
giving effect to a foreign law. The second is, where 
the giving effect to a foreign law would exhibit to 
our own citizens, an example pernicious and detest- 
able.' 

I shall endeavor to maintain that it would work no 



(1) Story's Con. Laws 9G. 2 Kent's Com. 89. 

(2) 6 Mass. Rep. 378. 



injury to the state or its citizens, to give to the law of 
Louisiana the qualified and limited effect which we 
ask for in this case, and secondly that slavery is not 
immoral. Before I proceed to speak to these points, 
I feel obliged to anticipate an objection, which will 
undoubtedly be pressed by the learned counsel for the 
petitioner, and which certainly comes from high au- 
thority. 

* The difficulty of adopting the' relation, without 
adopting it in all its consequences, is indeed extreme; 
and yet, many of those consequences are absolutely 
contrary to the municipal law of England. We have 
no authority to regulate the conditions, in which law 
shall operate.' — Lord Mansfield, in the case of Som- 
mersett. 

It will be urged, that though we claim to exercise 
only a qualified and limited right over the slave, viz. 
the right to remove him from the state, yet, if this is 
allowed, all the rights of the master must be allowed. 
That the same foreign law, which gives the master a 
right to remove the slave from place to place, gives 
him a right to his labor, and to compel him to labor; 
and that if this foreign law is recognised at all, full 
effect must be given to it, and thus slavery will be 
introduced into the Commonwealth. 

To this I answer : 

1st. There is no practical difficulty, in giving this 
qualified effect to the Law of Louisiana. The Con- 
stitution of the United States has settled this ques- 
tion. That provides for and secures to the master the 
exercise of his right, to the precise extent claimed in 
this case. 

2d. Neither is there any theoretical difnculty. Not 
to refer again to the Constitution, which being posi- 
tive law, may be supposed to cut a theoretical knot, I 
tliink I can show that English Judges, since Lord 
Mansfield's day, have not found this difficulty insur- 
mountable, even in regard to this very a-elation of sla- 
very. 

Several ca?c3 have occurred in the High Court of 
Admiralty in England, where ships of other nations, 
engaged in the slave trade, have been captured by 
British cruisers, and brought in for condemnation. la 
the cases where the slave trade was forbidden by the 
laws of the nation, to which the vessel belonged, they 
wore condemned. In other cases, where the slave 
trade was lawful by the laws of the nation to which 
the vessel belonged, the vessel and slaves were re- 
stored to their owners. The court looked to the for- 
eign law. If, by that law, the owners of the vessels 
could acquire a property in the slaves, that property 
was respected and the slaves were given up. Now 
here the relation between master and slave, which 
existed by the foreign law, was recognised by the 
English law, and effect given to it, so tf.\' as to allow 
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the owner to remove tlnjm.(l) So in the case f, 'ad- 
razo V.' WUles, (2) a British cruiser captured a Span- 
ish slave ship, and the Court of Kings Bench allowed 
the owner to recover of the Captain £30,000 for the 
loss of hi3 slaves. Here also was a strong recogni- 
tion of the relation between master and slave, and 
an important effect given to that relation. But I sup- 
pose tiiat the judges who decided those cases would 
have been greatly surprised, if they had been told 
that, by recognizing the right of the master over his 
slave to any extent, they had in effect recognized it 
for all intents and purposes whatsoever ; and that they 
had thereby introduced slavery into England. L re- 
fer the court also to the case Emerson v. riowland,(.3) 
(or a decision made in this Commonwealth, founded 
upon the same principles as the case in 3 Barn, and 
Aid. 

There is a decision oi Chief Justice Reed of Lower 
Canada, (4) which throws light on this point. The 
case was as follows : A citizen of the State of Ver- 
mont committed a larceny there, and fled into Cana- 
da. The executive of the State of Vermont request- 
ed the Governor oi that province to deliver up the 
fugitive. The Governor caused the thief to bo ar- 
rested, and thereupon a habeas carpus was sued out, 
and the man was brought before the Chief Justice. 
In a very learned and elaborate opinion, the Judge de- 
cided that it was a proper exercise o! the executive 
power, not only consistent with the laws of nations, 
but required by national comity, to deliver up the 
delinquent to the authorities of the Slate of Vermont. 
Now why did not the Chief Justice say, that the 
crime committed by the thief being an infringement 
oi a foreign law, if that law was recognised at all, it 
must be recognised to its full extent ; if any effect 
should be given to it, full effect must bo given to, it. 
That the State of Vermont had the same right to try, 
condemn and punish the thief that they had to re- 
move him; and as the Governor of Canada could 
never permit the State of Vermont to exercise all 
these rights within his territory, ho could not recog- 
nise their right at all, nor permit the least interfer- 
ence with the liberty of the fugitive, while on the 
Soil of Canada. I am unable to perceive why such a 
course of reasoning would not have been equally ap- 
plicable to that case, as to the case at bar. And the 
answer there, as here, is, that although the rights 
arising under a foreign law, and properly exercisable 



(1) Tho Amedie, 1 Acton's R. 2-tO. Fortuna, 1 
Dodson 80. Tho Diana, \ Dodson's R. 95. Tho 
Louis, 2 Dodson'3 R. 2S8. 

(2) 3 Barnwell and Alderaon, 358. 

(3) 1 Mason's R. 45. 

(4) Reported in 1 American Jurist, 297. 



on such foreign territory, cannot, consistently with 
our domestic policy, be exercised on our own temto- 
ry, yet that is no reason why we should not allow the 
foreigner to remove the subject of those rights to his 
own territory, there to do what his law requires or 
allows. 

The question in both cases is, whether national 
comity requires the nation where the subject of the 
rights claimed is, to allow such subject to be remov' 
ed, and it is not at all necessary to give effect to any 
rights or relations, other than the right of removal, 
nor even to consider or take notice of any other rights 
or relations, except so far as they constitute or destroy 
a claim on the comity of the nation, to permit the re- 
moval. . I submit to your Honors also, that there is no 
difficulty in holding that a judicial tribunal may al- 
low a qualified effect to a foreign law. If there aro 
considerations which forbid the court from allowing a 
foreign law to produce all its usual and natural effects 
on the relations of foreigners who coma within our 
territory, but, at the same time, it will work no inju- 
ry to the Commonwealth or its citizens, and will ex- 
hibit no bad example, to allow some of those effects j 
it the doing so will, at the same time, promote har- 
mony and good feeling, where it is extremely desir- 
able to promote it, encourage frequent intercourse, 
and soften prejudices by increasing acquaintance, and 
tend to peace and union and good will> why should 
not the foreign law be allowed to have this.useiul and 
just operation within our territory ? Useful, because 
it produces only good effects,— just, because it pre- 
serves relations acquired at home and brought here 
with the expectation of preserving them, and which 
are in no way injurious to ourselves. Such I under- 
stand to be the opinion of Mr. Justice Story. (5) ' A 
State may recognise, and modify aiwl qualify, some 
foreign laws ; it may enlarge or give universal effect 
to others.' I have already show o, by citations from 
this book, that it is the province of the judicial pow- 
er, to declare what effect a foreign law shall have, 
and of course it follows that, when the learned au- 
thor says a state may modify and qualify some foreign 
laws, he means that the judicial power ol' the state 
may do this. 

I have endeavored to prove, that the qualified and 
limited right which wo have claimed in this case, 
may be properly claimed and allowed, without giving 
full effect to the foreign law concerning master and 
slave ; and 1 will now attempt to show, that to per- 
mit such an exercise of the right of the master will 
work no injury to the state or its citizens. 

I. It will work no injury to the state, by violating 

(5) Confl. of Laws, 24. 
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any public law of the state. The only law in our portant to be kept in view. In considering whether 
Statute Book, applicabfe to the subject of slavery, is a stranger should be allowred to exercise this right, 
the law against kidnapping. (I) It provides that no it is of the utmost importance to keep in view the 
person shall ' without lawful authority, forcibly or relations between the State of which such stranger 
secretly confine or imprison any other person within is a citizen, and our own State. A very little ifeflec- 
this state, or forcibly carry or send any such person tion will convince the court of the truth of this. We 
out of this state,' &c. It does not define the • lawful close our courts of justice to an alien enemy. We 
authority ; ' it leaves that as it found it. In short, it open them to an alien friend, for personal actions, 
provides a penally for an offence, the gist of which, We open them to the citizens of our sister States, in 
depends on the Common Law ; and to say (hat the all actions. The very phrase which is made use of 
Statute applies to this case, is the same thing as to to express the foundation on which the admission of 
say, that the master has no ' lawful authority ' to con- all foreign laws rests, illustrates this truth. Nation- 
fine this slave ; wliich is the very question to be de- al comity is that foundation. Now what may be a 
ciJod. proper comity in one case, may by virtue of a tre^- 

II. It will work no direct injury to the citizens of ty be turned into a right in another, and may be 
tliis state, for it has no direct effect on its citizens. It wholly done away in a third, either by a want of due 
rcypects only strangers. comity on the other side, or in some other way. In 

III. I am aware that these two divisions by no short, it is perfectly clear, that there can be no gen- 
means dispose of all, or even of the principal difficul- eral rule, binding in all cases, and in regard to the 
ties. A state may be injured as vitally by infringe- citizens or subjects of all foreign States, even in re- 
ments upon its public policy, as by breaches of its spect to the exercise of the same right, or the exist- 
laws, and I shall endeavor to show that it is consist- ence of the same relation. Our relations to one for- 
ent with the public policy of Massachusetts, to per- eign State may render it perfectly consistent with 
mit tliis qualified and limited exercise of the right of our public policy, to permit a citizen of that partic- 
the master. I know that this is a wide field; that it ular State to do an act within our territory, which 
involves considerations so broad and deep, that I can- our public policy towards another foreign State would 
not hope to reach or grasp (hem ; but while I feel require us to forbid its citizens from doing. What 
confident thst the court will perceive and give due then are the relations which we sustain to the State 
weight to all these considerations, I also feel it to be of Louisiana, which ought to affect our public poli- 
my duty to suggest to your Honors such as have oc- cy towards her citizens ? She is not a foreign State, 
curred to my own mind. And first, I beg your Hon- We are bound up with her, by the conititution, into 
ors to bciir in mind, that we arc considering the poli- a Union, upon'the preservation of which no man 
cy of Massachusetts towards citizens of other states, doubts that our own peace and welfare depend. — 
and not towards her own citizens. Laws and institu- Other nations may cheriah friendly relations, and 
tions may exist in other states, which are inconsisl- endeavor to promote frequent intercourse, from a 
,ent with our own policy ; we cjxnnot Ihcrelore allow fe^r of foreign war, or a desire of commercial pros- 
our own citizens to create such institutions inourter- pprity. But to us these rektijns and this inter- 
ritory; we cannot permit foreigners to import them course have a value and importance, which are in- 
here ; but, at the samo time, it may be perfectly con- estimable. They are the grounds of safety for our 
sistent with our polioy not only to recognise the va- domestic peace, and the happy institutions under 
lidity and propriety of those institutions, in the states ^yiijch we live. Thirteen States of this Union are 
where they exist, but even to interfere actively, to giaveholding States. Negro slavery has become in- 
enablc the citizens of those states to enjoy those in- corporaled into all their institutions. It is infused 
stitutions at home. To illustrate my meaning, sup- ti,ejr agriculture, their comaierce, their me- 
pose the province of Canada should abolish capital chanical arts, their domestic relations. Their laws 
punishment, upon the ground (hat it was immoral, in- policy bear marks of it, in every line. To 
expedient, and contrary to (heir public policy, and a secure its advantages, to lessen the evils which are 
murderer should escape from Vermont into thatprov- jnggparable from it, and to avert the overwhelming 
incc. The public policy of Canada in respect to cap- ^ej^t^uption wliich it threatens, occupies the thoughts 
ital punishment, within its own territory, would engages the anxious solicitude of almost every 
hardly furnish a sufficient reason for refusing to de- ^^^^^^ Siniea. And great as is the import- 
liver up the murderer to the authorities of Vermont. ^^^^ ^l^j^ jngtitution to them, in every point of 

There is another principle, which seems to me im- ^j^^^^ ^^^^^^ doubt that it occupies in their 

~ minds quite as prominent a place as it deserves. 

(1) Ilev. Stat^. €h. 125, Sec. 20. Your Honors will not forget that we axe dealing 

2 
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with this institution thus existing in our sister States, 
and thus deemed to be all important, and being in 
fact of vast importance to those States ; — that we 
are considering, whether a sitizen of one of those 
States, whom our interest as well as oar inclination 
should lead us to welcome here, can be allowed, con- 
sistently with our public policy, to exercise a right 
growing out of this important institution, when tlic 
exercise of that right violates no public law of the 
State, and has no direct effect upon any citizen bf 
the commonwealth. 

I cannot but think, that the constitution itself 
furnisheB a guide, and a safe guide, in the qaest!i;n. 
I say a guide, and not a controlling authority, for I 
take it to be clearly settled, that the constitution ap- 
plies only to the case of fugitive slaves. But when 
we find that the States, in the solemn compact which 
they made with each other, provided for the exercise 
of this right in certain cases, it gives us some rea- 
son to believe that it is consistent with the public 
policy of Massachusetts, to protect the right of the 
master to that extent, at least. I know it will be urg- 
ed, that the non-slaveholding States came into this 
measure unwillingly, and this for the very reason 
that it was contrary to their policy ; but unless it was 
on the whole consistent with their policy, it is clear 
they would never have come into it at all. Massa- 
chusetts undoubtedly assented to this article in the 
constitution, for different reasons from those which 
operated on South (Jarolina, but her reasons were 
sufficient; she assented to it of her own free will, 
and it was as much her free act, as it was the fiee 
act of any State, which came into the Union. It 
will be urged also, by the learned counsel for the 
petitioner, that although we have assented to the 
exercise ot this right in one class of csises, yet the 
fact, thatjhis limitation exists, is an argument to 
prove that the exercise of the right, in any other 
case, would be contrary to our policy. That if it 
was not contrary to the policy of the non-slavehold- 
ing States, to permit the master to exercise the 



tion of this provision, mightbe willing to leave oth- 
er cases to the voluntary comity of the non-slave- 
holding States. On the other hand, the non-slave- 
holding States, though they might be unwilling to 
be bound through all time, and amidst all changes, 
to afford the aid of their civil power tf< enforce any 
right of the master in their territories, J/iight be quite 
willing to accord as a favor and as a matter of com- 
ity, even more than they were willing to surrender 
as a matter of right. Does not the course of legis- 
lation in some of the States prove this ? Very soon 
after the adoption of the constitution, four non-slave- 
holding States passed laws, securing to citizens of 
slave States, who came within their territories as 
travellers, and brought their slaves with them, a 
right to remove those slaves from the State, and re- 
tarn them to their domicile. (1) In other words, the 
legislatures of those States secured to the master 
the very right which we claim in this case. It may 
be argued, perhaps, that the very existence of these 
statutes proves that some action of the legislature is 
necessary, and that this court is not competent to do 
what those legislatures have done ; but if the court 
will e.xamine those statutes, they will perceive why 
some action of the legislature was necessary there, 
and that the same reason does not exist in this com- 
monwealth. In those laws, the legislatures forbid, 
under a penalty, the introduction of slaves into their 
several States. Feeling the force of the objection, 
that they had thus cutoff ahuosi entirely "the access 
of citizens from tlie southern States, and that so to 
shut out those persons would be impolitic and un- 
just, they go on to make an exception, in favor of 
travellers who come into their respective States, for 
temporary purposes. But in Massachusetts, there 
is no law forbidding the master to bring his slave 
here, the legislature has never acted at all on the 
subject, and of course it has never become necessa- 
ry to introduce .any such exception. 

I cannot but believe that these laws ol Pennsyl- 
vania, New York, New Jersey, and Rhode Island, 



right which we claim in this case, within their ter- important bearing on this question. The 

litory, we should find a provision adapted to this l<'g'''latures of those States arc the legitimate and 

case in the constitution. To this argument there highest authority, in regard to their public policy, 

arc several answers, in the first place, the consli- What they have declared on this subject, must be 

tution provides for that class of cases which was deemed to be true; and where tliey have passed a 

most important, it furnishes a remedy for an evil law securing to the master the ri.rht which wo claim 

which had been deeply felt by the southern Stales, in this case, and have continued^the law to the pre- 



during the existence of the confederation. It is a 
class of cases, too, which requires the active inter, 
petition of the taw, and the application of the civil 
power in aid of the master's right. It is by no means 
a necessary inference, that all other cases whatso- 
ever were disregarded, or deemed to be without rem- 
edy. The slave Slates having procured the inscr- 



senl hour, we arc not at liberty to suppose that it 
is contrary to their public policy, that the master 
should exercise this right within their territory. I 
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respestfully ask the court to consider what dilfer- 
ence there is between the policy of Pennsylvania, 
New York, Rhode Island, and New Jersey, and the 
policy of Masaachusetta, on the subject of slavery. 

I have gone through with such suggestions, in 
respect to this question of public policy, as have oc- 
curred to me, and I leave it in the hands of the 
court. 

I shall now attempt to prove that slavery is not 
immoral, and that to allow the master to exensise 
this right will not exhibit to our citizens an exam* 
pie pernicious and detestable. 1 wish not to be un- 
derstood to advocate slavery, as consistent with nat- 
ural right. I do not believe it to be consistent with 
natural right. If this cause, or any cause required 
me to maintain that slavery was not a violation of 
the law of nature, I would abandon it. But this 
cause does not require its advocates to do this. The 
terms ' moral ' and * immoral ' have very wide and 
various meanings, and of course it is necessary to 
settle the meaning of this word, before we look fur- 
ther. 1 take it to be perfectly clear, that the stand- 
ard of morality by which courts of justice are to be 
guided, is that which the law prescribes. Your 
Honors' opinion as men, or as moralists, have no 
bearing on the question. Your Honors are to de- 
clare what the law deems moral or immoral. Such 
was the opinion of Sir William Scott.(l) Such also 
was the opinion of Ch. Jus. Marshall : 

* Whatsoever might be the answer of a moralist to 
the question, a jurist must search for its solution in 
those principles of action which are sanctioned by 
the usages, the national acts, and the general assent 
of that portion of the world, of which he considers 
himielf as a part, and to whose law the appeal is 
made.' (2) 

The question therefore is, whether, when measur- 
ed by the standard of our law, slavery is immoral ? 
Upon this question, I again refer the court to th« 
case in 3. B. & Aid 353, where the court of King's 
Bench allowed the owner of slaves to recover 30,000i. 
damages, for the conversion of his property ; and 
bearing in mind the well-settled principle, that the 
common law requires its suitors to come into court 
with clean hands, and that no man can there obtain 
damages, who makes title through an immoral act, 
1 ask your Honors to consider, whether this decis- 
ion does not prove that slavery, by the law of Eng- 
land, is not an immoral institution? The case of 
Emerson v. Howland(3) is to the same point. That 
was f\n action on a contract based on the right of 



(1) a Dodson's R. 249. 

(2) Whea. R. 121. 

(3) 1 Mason R. 45V 



property in a slave. If the eminent Judge who de- 
cided that case had deemed slavery an immoral basis, 
on which to rest a contract, he would never have 
allowed it to be maintained. But, whatsoever may 
be the law of England on this subject, by the law of 
this commonwealth, slavery is not immoral. By the ' 
supreme law of this commonwealth, slavery is not 
only recognized as a valid institution, but to a certain 
extent is incorporated into our own law. Ch. Jus, 
Parker (4) says, ' The words of the constitution were 
used out of delicacy, so as not to offend some in the 
convention, whose feelings were abhorrent to slavery ; 
but we there entered into an agreement that slaves 
should be considered as property.* This court will 
hardly declare in this case, that slavery is immoral, 
and that to allow the master to exercise the right 
claimed would exhibit to our citizens an example'per- 
nicious and detestable, when, before you rise from 
your seats, you may be called upon, by th* master of 
a fugitive slave, to grant a certificate, under the con- 
stitution, which will put the whole force of the com- 
monwealth at his disposal, to remove his slave from 
our territory. 

If I have succeeded in convincing the court of the 
truth of the points which I have made, I have shown 
that this case is within the general principles of the 
law of nations-, and that it does not come within any 
exception to those principles, and of course is to be 
governed by them. I now ask the attention of the 
court to some authorities, which bear more directly on 
the question before you. 

The leading case on this subject is the case of the 
negro Sommersett.(5) In many of its leading features, 
it resembles the case at bar. I shall not deny that 
Sommersett's case settled the law of England. How- 
ever contrary it may have been to the opinions of em- 
inent common lawyers of preceding times, and to the 
general current of opinion and practice at that day, it 
has been acquiesced in, applauded, confirmed, till it 
would be folly to deny that the present common law 
of England, in regard to slavery, is there to be found. 
But I think, nevertheless, that much instruction con- 
corning this great case, and much valuable reasoning 
upon the subject of it, may be found in the elaborate 
opinion of Lord Stowell, in the matter of the slave 
Grace, to which I have already referred. And, though 
it may not convince us that Sommersett's case was 
decided erroneously, it will probably prevent us from 
being misled, by the highly figurative and declama- 
tory language, which was indulged in by some of the 
eminent men concerned in that cause. If the reports 
of the judgment of Lord M ansfield are even tolerably 

(4) 2 Pick. R. 19. 

(5) 20 Howell's State Trials, 20. 
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lull and correct, it ifl much to be regretted that we 
vte are not permitted to see a little more fully, the 
grounds on which the court proceeded, and the train 
of reasoning by which they were brought to the de- 
cision which they made. The judgment, as report- 
ed, is singularly deficient in this respect; and feeling 
as we do, that it is necessary for us to distinguish the 
case at bar from Sommersett's case, we are not a lit- 
tle embarrassed, by our ignorance of these grounds 
and reasons. I have already had occasion to notice 
one expression made use of by his Lordship, in that 
case, and ] have attempted to show, that it need not 
be an insurmountable obstacle here. I will now call 
the attention of the court to two other principles, being 
the only principles which I have been able to discov- 
er in the opinion. 

* Contract for sale of a slave is good here ; the sale 
of a slave is a matter to which the law properly and 
readily attaches, and will maintain the price accord- 
ing to the agreement. But here, the person of the 
slave himself is immediately the object of the enqui- 
ry, which makes a very material difference.' With 
all submission, I must confess, that I am unable to 
perceive the distinction. What is the subject of a 
contract for the sale of a slave ? Is it not the person 
cl the slave ? And what is the subject of enquiry, in 
an action on such contract ? Is it not whether the 
vendor sold to the pufohaser the pei^on of the slave ? 
What was the subject of enquiry, in the action brought 
by the owner of slaves against the captain of the Brit- 
ish cruiser, and reported in 8 B. & Aid.? Was it 
not whether the plaintifT owned the persons of the 
slaves, and the defendant destroyed his property ? — 
How then can it be said, that the person of the slave 
comes in question. In the one case, more than in the 
other ? 

* The state of slavery is of such a nature, that it is 
incapable of being introduced on any reasons moral or 
political, but only by positive law.* Arid again, • Sla- 
very is so odious, that nothing can be suffered to sup- 
port it but positive law.' Now if by positive law is 
meant a law enacted by the legislative power of the 
country, this assertion is not true in point of fact; for 
in all modern States, I believe, with the exception of 
some of the colonies of Spain, slavery has been intro- 
duced by custom, and without any action of the legis- 
lative power. Negro slaves were introduced and 
held, like merchandize, or any species of property, 
because slavery was not forbidden by law, and not 
because it was required or sanctioned by law. 

If by positive law, it is meant that there must be 
•omo law of the State, which at least permits the 
master to exercise acts of ownership over the slave, 



this is undoubtedly true. We must find in this case 
some law, which will permit this master to remove 
the slave, and it must be Massachusetts law too ; but 
the law of Massachusetts, which we expect to find, is 
that principle which declares that the law of the dom- 
icil shall govern, as to the relations between foreign- 
ers, except in so far as it contradicts our own policy 
and laws. 

If by positive law is meant a law of the State where 
the question arises, without reference to the law ot 
the domicil, and that the law of the domicil cannot be, 
in any degree, regarded, even where the question 
arises between strangers, then we deny the position. 
We say it is not true even in England, and that the 
cases in which the English courts have recognized the 
foreigner's right of property in slaves, and given him 
damages for a violation of that right of property, prove 
that it is not the law there. 

But the grounds, on which we expect to distinguish 
this case from Sommersett's case are, that the owner 
of Sonraersett was a British subject, resident in "Vir- 
ginia, then a British colony. That the question of 
national comit}' did not arise in that case. That none 
of the considerations, which grow out of our close and 
peculiar relations with the State of Louisiana, there 
existed. That the public policy of England, in re- 
spect to her dependent colonies, was a very different 
thing from the. public policy of Massachusetts, in re- 
spect to her sister States. That a citizen of the State 
of Louisiana has a different standing in our courts, at 
this day, from the standing of a Virginian in the King's 
Bench in 1772, just before the breaking out of the 
revolutionary war. In short, that Sommersett's case 
was decided by an English court, ort considerations 
proper to that country ; — that this case is to be decid- 
ed by a Massachusetts court, upon reasons proper to 
ourselves. And if I have succeeded in convincing 
the court, that it is consistent with the public policy 
of Massachusetts, to permit the master to exercise the 
right claimed in this case, I think the court can feel 
no difficulty in distinguishing this case from Sommer- 
sett's case. I know not how I can better illustrate 
my meaning, than by supposing a case. Suppose that 
slavery had existed in Scotland, before the union ; that 
it had become incorporated into all her institutions, 
civil, political and domestic ; that it was not only of 
great importance to the Scottish nation, but one in 
which they felt an intense interest, which transcend- 
ed even its real importance ; — that the existence of 
this institution was one of the chief obstacles to a 
union of the two kingdoms ; that its protection was 
provided for and guaranteed, and the faith of the Eng- 
lish nation pledged thereto, by the act of union ; that 
it was made the basis of taxation and representation. 
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in the imperial parliament. And then suppose that a 
Scottish gentleman, travelling into England with his 
slave, and restraining him for the purpose of carrying 
liim back to Scotland, that slave had been brought be- 
fore Lord Mansfield, on a writ of habeas corpus. Do 
your Honors believe that he would have been dis- 
missed from the custody of his master, on the ground 
that slavery was so odious, that the master should not 
be permitted to carry his slave home, because there 
was no positive law of parliament providing for the 
case ? Should we not have heard something of the 
act of union, of the ultimate relations between the two 
kingdoms ; of the great importance of the institution 
to the sister kingdom ; of the state of feeling there on 
the subject ; of the necessity to preserve amicable 
feelings, and encourasje intercourse between the peo- 
ple of the different sides of the border ? I submit to 
your Honors, that we should, and that the result 
would have been different from the result of Sommer- 
sett's case. 

I now ask your Honors' attention to some authori- 
ties, in support of our view of this case. 

The case of the Aurora, in 10 Wheaton, has alrea- 
dy been referred to. In that case, a Spanish slave 
ship was captured on the coast of Africa, by a pirati- 
cal vessel. The slaves were brought by the pirates 
near the coast of the United States, probably with the 
intention of smuggling them into some part of our 
country. The vessel having them on board, was seiz- 
ed by a public armed vessel of the U. S., and brought 
in for adjudirMion. The Spanish owner claimed the 
slaves, and they were restored to him by the court. 
Now here was a case in which the slaves csme law- 
fully into the custody of the United States, and with- 
out any improper intervention on the part of the pub- 
lic armed vessel. The case seems to have been ex- 
actly parallel with the case of a cargo of slaves, cast 
upon our coast by a storm ; and yet the court inter- 
fered actively, to restore them to their foreign owner. 

A case was brought before Judge Morris, of Indi- 
ana, in 1829, in regard to the slaves of one Sewall, by 
habeas corpus, the return to which stated that Sew- 
all was emigrating from Virginia to Missouri, with 
his family and slaves, and that his route led him 
through Indiana. But the evidence showed, that he 
was going to settle in Illinois, and intended to run 
his negroes into Missouri, for the purpose of selling 
them. The decision turned, therefore, on the fact, 



that the party had'abandoned his domicil, in a State 
where he coicld hold slaves, and had not shown even 
an intention of acquiring a new domicil, in another 
such State ; but on the contrary, so far as his inten- 
tion did appear, it was to settle in a non-slaveliolding 
State, The slaves were accordingly declared free ; 
but the Judge expressly intimates that his decision 
would have been otherwise, if the domicil of the own- 
er had continued to be in a slavcholding state. * By 
the la^y of nature and of naiions,^(see Vattel 160) and 
the necessary and legal consequences resulting from 
the civil and political relations subsisting between the 
citizens, as well as the States of this federative re- 
public, I have no doubt but the citizen of a slave 
State has a right to pass, upon business or pleasure, 
through any of the States, attended by his slaves, or 
servants; and while he retains the character and 
rights of a citizen of a slave State, his right to reclaim 
his slave would be unquestioned. An escape from 
the attendance upon the person of his master, while 
on a journey through a free State, should be consid- 
ered as an escape from the State where the master 
had a right of citizenship, and by the laws of which 
the service of the slave was due. It is not necessary 
for me to decide, whether an emigrant from one slave 
State to another would have the right of reclaiming 
his slaves, if they should escape from him while pass- 
ing through our State, because that is not the case 
now before me, « * * The emigrant from one 
State to another, mijjht be considered prospectively 
as the citizen or resident of the State to which he was 
removing ; and should be protected in the enjoyment 
of those rights he acquired in the State from which 
he emigrated, and which are recognised and protect- 
ed by the laws of the State to which he is going. But 
this right, I conceive, cannot be derived from any pro- 
vision cf positive law.'{l) 

The case in 2 Marshall's Ken. Rep., which has al- 
ready been referred to, has an important bearing on 
this case. I have not tho book at hand, but your Hon- 
ors will find, on referring to it, that it contains a strong 
and distinct declaration of the opinion of the court, in 
favor of the right claimed by *he respondent in this 
case. 

These are the views entertained by the respond- 
ent's counsel, concerning this important and interest- 
ing question. 

(1) 8 Amer. Jurist, 406. 
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J\lGy it please the Coui-t : 

I feel bound in justice to the petitioner, be- 
fore proceeding to the principal poinO in contro- 
versy in this case, to replj' very briefly to one or 
two suggestion^, which were thrown out by (he 
counsci (or the respondent, at the former hearing be- 
fore Judge Wilde. And first, I would say that 
this case has no cbnnexion with any of tbc distracting 
questions of the day. Its discussion m<iy U^ad to re- 
marks on the moral character of the institution of sla- 
very, but not for the objects, nor in the spirit of a par- 
ty. The promoter of this suit is nut, to my knowl- 
edge, a member of any society for the abolition of sla"- 
vory. 

TJic return to the writ shows that the mother of 'he 
ciiild is a slave in New Orleans, and something has 
been said of the inhumanity of separating mother and 
child. It is alleged, loo, that a promise has been giv- 
en to the mother that her child should be returned to 
her. The necessity of this separation is undoubtedly 
a painful feature of the present case. The responsi- 
bility of ii belongs, howeve>", wholly to that odious 
system, which is continually breaking up the domes- 
tic ties. It is slavery and not fr. edoni tliat is scpar- 
.Ttlng mother and child. An invcti'ratc, deep-rooted 
abu5e places every thing within its sphere in a false 
position. Any attempt to rectify it, on either a gen- 
eral or partial scale, produces incidental and tempo- 
rary disorder. liut this is no reason for standing still. 

But is there really any inhumanity in making this 
child a free citizen of Massachusetts Is it unkind- 
ness to the child ? Surely not. If she were able to 
form an intelligent wish, we arc bound to presume 
she would prefer freedom to slavery. Any other 
supposition is a concession that the average chance 
for happiness and usefulness here, is less th.ui it would 
be in slavery. Is it unkinduess to the Jiiother ? Not 
if she desires the true good ol her child. No doubt 
she felt anxious that her daughter should be rclurncd 
to her. But her apprehension was of a very different 
event from that we seek to bring about. The poor 
ignorant slave did not contemplate the possibility of 
her child's emancipation Her dread was lest it might 
be sold on the way. When Judge Bushrod Washing- 



on," was censured, five years since, in Niles* Regis- 
ter, for his inhumanity in selling children belonging 
to his plantation in Virginia, awny from their parents 
into the slavery of the far South, the learned Judge 
in his public reply, addressed to a Baltimore JournaU 
admits the fact charged upon him, but says, < It is an 
extraordinary circumstance that so much sensibility 
should be felt when similar occurrences take place, 
in relation to this particular class of people. I may 
be permitted to add,' he continues, • that I have nev- 
er lieard a sigh or a complaint from the parents of the 
two most valuable servants I ever owned, that their 
sons had abandoned them and my service, and sought 
new habitations in the JVorthern states, where they 
now areJ' That eminent judge would have found 
the circumstance less ' extraordinary ' if he had been 
placed in a similar situation, or had reflected that to a 
slave parent, her son's escape into a land of freedom 
may seem soinewhat smaller occasion for a * sigh or 
complaint,' than his sale into a distant and still more 
hopeless servitude. This child, if treed, will be edu- 
cated for usefulness and respectability. She will nev- 
er want a friend, nor the means of iujprovement and 
happine-rs. I am authorized to go further, and to say 
that if the claimant of this child will manumit her ac- 
cording to the laws of Louisiana, great as would be 
the peril to which she would be exposed, a friendless 
infant of six years old, in the midst of a slave city, 
that peril will be met, for the sake of placing her 
ajiain in her motlier's bosom. She shall be returned 
to New Orleans. 

A preliminary difficulty has been suggested by the 
court. It is said to be doubtful to whom the custody 
of the child can be conunilted, if she should be dis- 
charged from the present detention. It might be 
sufficient to reply that a decision of the court favora- 
ble to the petitioner would be equivalent to pronounc- 
ing the detention by the respondent wrongful. On 
the child's being discharged, the respondent w'onld 
have no better right to renew the detention, than to 
continue it. His a' tempting to do so would be in con- 
teinplof (he court. Any other person whafever would 

* [President of the American Colonization Society. 
— Reporter.} 
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hnve a better right than he, or those for whom ho 
claims. The child would in fact be taken at once in- 
to the protection and koepinp; of the petitioner, and no 
practical difficulty would ensue. If, however, this 
course should be supposed open to objection, two al- 
ternatives present themselves. The court can cither 
commit her to the Overseers of the Poor, who aic 
bound to ' relieve, support and employ all poor pur- 
foils residing or ibund in their towns, having no law- 
ful settlement within this state/ (1) or the case may 
stand continued, till letters of guardianship can issue 
Irom the Probate Cout t. ' The Samaritan Asylum,' a 
well administered charity in this city, incorporated by 
the State for the relief of colored orphans, stands rcA- 
dy on her liberation, to receive the child from the 
proper hands, and to give her suitable support and a 
good education. 

I have glanced at these matters, because I wished 
to dispose of all minor points belbre coming to the 
Biain question. To that question I now come. 

It has been urged, then, by the counsel who hag 
prededed me, that the citizens o( the slave slates of 
this Union, visiting Massachusetts, are to be permit- 
ted to bring their slaves with them, and to take them 
away on their return. Thus involving the right of 
exercising the relation of master and slave within this 
Commonwealth. And this permission to foreign- 
ers of a right not conceded to our own citizens is said 
to be required of us by the principles of ' the couuty 
of nations.' My learned brother has contended 
that this obligation arises from the general doctrines 
of international law, and also from the peculiar rela- 
tion existing between the members of the Union. Of 
these in their order. 

1. — And first, I would remark that comity is not to 
be exercised in doubtful cases. An eminent Louisi- 
ana judge has remarked (2) * That in the conflict of 
laws,it must iie often a matter of doubt, which should 
prevail, and that whenever that doubt docs exist, the 
court which decides will prsfcr the law of Us own 
country, to that of the stranger. 

2. — Comity is practically founded on the consent of 
nations and tho need that is felt of reciprocal good offi- 
ces. Now nothing is more certain than that no such 
consent of nations prevails on this subject. Mr. Mar- 
grave asserts in his celebrated argument in Sointncr- 
sett's case (3) and the asseriion is fully siistain- 
ed by authorities that most of the European States 
in which slavery is discountenanced have adopt- 
ed a like policy ♦ to that of England, in disregard- 
ing the lex loci in the case of slaves,' and in giving 
« immediate and entire liberty to them, when they 

(1) Mass. Hev. Stat. 371. ' 

(2) 17 Martin Rep. 59G--Story's Confl. 29, 271. 

(3) 20 Hb'w. St. Trials 61. 



arc brought here from another country.' And the 
learned commentator on American law asscrts(4) that 
* there is no such thing as the admission ol slaves, or 
slavery, in the sense of the civil law, or ol the laws 
and usages of the West Indies, cither In England or 
in any part of Europe' 

A recent transaction which has not yet found its 
way into the reports of decisions, but which has occa- 
sioned too much remark not to be immediately recall- 
ed, will illustrate the policy of Great Britain on 
this subject. About a year since, a vessel belonging, 
I believe, to the regular Hne of Franklin & Armfield, 
slave traders in the District of Columbia, was on its 
way to Charleston in South Caioliaa, with its cargo 
of slaves. The vessel was, by stress of weather, driv- 
en into the Island of Bermuda. Immediately on her 
arrival the Chief Justice of the Island brought up the 
slaves by habeas corpus, and freed every one of theai. 
The loss to the American owner was of seventy slaves, 
probably valued at fifty thousand dollars. Here is an 
extreme case, and yet no remonstrance has followed 
from the owners or from our government. It has been 
tacitly admitted that the well-settled policy of Eng- 
land in regard to slavery would make remonstrance 
useless. If any other species of property had been in 
question, we should have heard not merely of comity, 
but of justice and national honor. But the Bermuda 
case is * a delicate subject,' and our government are 
wisely silent on it. 

There is then no such consent of nations on the sub- 
ject of slavery, as must form the basis of comity, if 
the question be considered as between foreign states. 
In the next place there is no room here for reciproci- 
ty. We have no slaves in Massachusetts in regard to 
whom we can ask the exercise of the same comity 
which is claimed ol us for the South. Nay, the comity 
which is due to freemen is not extended to us by the 
slaveholding states. Not only is it not extended to us 
in fact, but it is not recognized as due in their statute 
books. Throughout the slave states color furnishes a 
presumption of slavery, and a free colored citizen of 
Massachusetts, if found at the South, may be called 
on to prove aflirmatively his freedom or be sold into 
slavery. Still more— in direct violation of the consti- 
tutional provijiion guaranteeing to the citizens of each 
state ' all privileges and immunities of citizens in the 
several states,' colored citizens of the North, seamen 
or others, arc forbidden by law (3) from entering 
many ol the Southern ports of this Union, on peril of 
being ' confined in jail,' till the departure of the ves- 
sel in which they arrived ;— the captain to pay the jail 
expenses, under the penalty of one thousand dollars 
line, and not less than six months imprisonment. — 

( t) 2 Kent Com. 203, 1st Ed. 
(.")) LawsofS. C. 1823 ch. 20 — Laws of Georgia 
829, ch. 6$. " 
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Many Southern prisons are, I doulit not, at tltis UiO- 
inent, full of tree persons of color, imprUoned under 
unjust laws like tliese I refer the court, for an 
exposition of this practice under the oppressive law I 
have cited, to the • Memorial of forty-two masters of 
vessels lying in the port of Charleston, S. C present- 
ed to Congress Feb. 19, 1823. I have referred to 
these laws and usages, only as specimens of the whole- 
sale outrage and injustice to which our own citizens 
are exposed, by law, in those parts of the country, 
from whence the call for comity proceeds. For furth- 
er details, I refer to the * Rrport * made by the Hon. 
Mr. Whitniarsh to the Senate of Massachusetts, at its 
last Session, ♦ on the petition of George Odiorne and 
others relative to certain l.iws (1) of several of 
the Southern States.' 1 do not limit my remarks 
on the want of reciprocity, to the State of Lou- 
isiana alone, because it is obvious that if we are to 
permit slavery here, through comity, that comity 
cannot be limited to Louisiana slave-masters alone. 
We must settle our new Massachusetts Sl.ive Code 
for all slaveholders at once, from which ever of 
the twelve slave States they come. Twelve degrees 
of comity would be intolerable. The whole South 
are identified in policy on this subject, and I feel that 
I do enough, in showing that in the slave-portions of 
our country, generally, no adequate respect is shown 
to the rights of our free citizens. 

Suppose instead of a colored child, this were the 
case of a white slave, brought to our shores by a Rus- 
sian or Turkish noble. (2) Could we listen to the 
claim cf either of those ' ancient and faithful al- 
lies of the U. S.,' asking to retain his despot- 
ic authority over our fair skinned fellow creature 
pleading for freedom ? The proposition would be 
thought at once ludicrous and horrible. It would not 
be tolerated one moment. But white or black skins 
are nothing here — this tribunal, like a greater, is no 
respecter of persons. 

3. — I remark in the third place, that there is no room 
for comity where the subject has been matter of ex- 
press regulation. The constitution of the U, S. un- 
dertakes to settle, as between the States, the ques- 
tions growing out of slavery. The right .-^f the mas- 

(l ) See Prince's Dig. of Laws of Georgia 465, 467 
—Laws of N. C. 1830 ch. 30, ch. 981, 1826 ch 21, 
p. 684 ch. 362— Mississippi Rev. Code p. 887 § 80, 
377 § 34 Virg. Laws 1830 ch. 39— S. C. Laws 1820, 
p. 22, 1823 p. 61— Virg. Rev. Code p. 428 § 30— 
1. Martin Dig. 678 — and see especially the Act of the 
Legislature of Georgia, approved by the Governor 
Dec. 26, 1831, and still in force, offering a reward of 
five thousand dollars for the abduction of the editor or 
publisher * of a certain newspaper called the Liberator, 
published in the town of Boston and State of Massa- 
chusetts. 

(i) Story Confl. 92. 



tor to reclaim his slave who escapes from tho State» 
where he is hold to service, is clearly established. 
My learned brother admits that this is not the case of 
an escape, and that the express provision of the con- 
stitution respecting fugitives, is not applicable to it. 
He contends that the class of cases like that before 
us, was left to the comity, which was to be looked for 
between the States. But had the Southern States any 
right to expect the comity now claimed .' So far from 
it, that, according to the learned commentator on the 
constitution, * the want of such a provision under the 
confederation, (as that for the return of fugitive slaves) 
was felt as a grierous inconvenience by the slave- 
holding States, — since in many states no aid whatso- 
ever would be allowed to the owners ; and sometimes 
indeed they met with open resistance.* Now hovr 
did it happen, I ask, that the Southern framers of the 
constitution, after this experience, left a doubtful point, 
like the present, to be settled by uncertain con- 
siderations of comity, while they guarded with such 
jealous care an apparently far stronger case of right ? 
Why not leave the whole to comity ? Where a slave, 
escaping from bondage, flies to this State, and the 
master follows in hot pursuit, his right to reclaim the 
fugitive certainly seems far clearer than where he 
voluntarily brings his slave among us. Yet the latter 
case is left out of the constitution, wliile the former is 
roost carefully guarded. (3) 

4. — If the doctrine of comity is not applicable, whsre 
the matter has been the subject of positive regula- 
tions, still less is it admissible when those regulations 
are the result of mutual concessions, after long dis- 
pute and difficulty. But this is precisely the history 
of our constitution. It is called * a compact,' • a com- 
promise. '(4) — Is it a written compact ? Then we are 
not to vary or control it by parol. No principle of law 
rests on a stronger basis of sound sense than this. la 
it a compromise ? Then you may be sure it was care- 
fully penned. A compromise imports a mutual sur- 
render of rights, interests, or prejudices. Unques- 
tionably, then, the instrument contains all that was 
surrendered. We are not to be told that some of our 
principles were yielded up by compromise, and the 
rest are to be sacrificed to comity. The extent ol (he 
surrender is limited by the terms of the contract. — 
Each party said to the other * Thus far shalt thou 
come, and no further ! ' 

(^) It is no reply to this argument to say, as my 
brother who argued for the master has done, that tho 
case of slaves escaping from other States, was ex- 
pre^ly provided for in the constitution because there 
the active interposition of the Stats authorities is re- 
quired. The case of a slave who comes here by his 
master's consent and then refuses io return, presents 
precisely the same necessity for our active interpOBi- 
tion, as the case of a fugitive. 
(i) 2 Pick. Rep. 19. 
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It is well known that when oiir State Convention 
was deliberating on the adoption oF the constitution of 
the U. S., one of the most serious arguments urged 
against it was that some of its provisions recognized 
skvory. Suppose the objectors had been told * You 
not only concede so much to the slaveholder by the 
terms of the constitution, — but there is something be- 
yond, left unsettled. So far, you go by compact, 
— and something further — indeed nobody knows ex- 
actly how far — you go by comity. Certain other un- 
deiinable rights are to be « thrown in,' such as the 
right of the slaveholder to come into the free Statfis, 
and there to carry about and manage his ' peculiar 
property,' where and how he pleases.' Our Massa- 
chusetts fathers were a sturdy, business-like set of 
men — and a pretension like this, if gravely put for- 
ward, would have proved a great, if not insurmount- 
able objection to the new constitution. The constitu- 
tion undoubtedly expressed the meaning of the par« 
ties, and it expressed their whole meaning. 

5. — Another view may be found worthy of a pass- 
ing notice. The application of the law of the foreign 
domicil will be found to be chiefly confined to cases 
of mere contract. In respect to the domestic rela- 
tions, comity cannot be allowed so wide a range. The 
affections and duties belonging to those relations give 
more than any thing else, character and individuality 
to a ppople ; and their condition and regulation mark 
the progress of a people in civilization, far nsore than 
their laws of contract. A Mansfield may pr<wluee a 
mercantile code for the world, out of the stores of 
learning and wisdom in his own great mind : — a Hus- 
kisson may remodel the commercial system oi his na- 
tion ;-— but it is only Time, the innovator, that can 
bind or loose the lies around the homes and hearts of 
a people. Hence the slowness and difficulty with 
which foreign laws and usages on these subjects are 
allowed to intermingle with domestic habits and pre- 
judices. Indeed any considerable variation from our 
particular mode of sustaining the domestic relations, 
is punishable as a public offence. Take the case of 
marriage. Marriage is a contract, and therefore the 
lex loci contractus is permitted to decide what con- 
stitutes a marriage, but as it is a domestic bond, the 
same law cannot be allowed to regulate its rights and 
duties. We have a tradition that Judge Bailor ruled 
in favor of the husband's right to administer cor- 
rection to his wife, by beating If such were the 
law of England could an English husband visiting this 
country be allowed to exercise such authority here .' 
May a travelling Turk bring with him his hundred 
wives ? Might a Hindoo wife be immolated here, on 
her husband's funeral pile ? Consider, too, the paren- 
tal relation. Cbild-murdcr was lawful in the ancient 



world. It is so still in China and the South Sea. But 
here, even the much less severe exercises of parental 
autliority, allowed over half Christendom, would not 
be tolerated. Suppose a foreign guardian and ward to 
visit Massachusetts — no circumstance would justify 
his introducing here the barbarous inc'.dents of the 
feodal wardship. And so, too, we acknowledge the 
relation of master and servant, when it is founded on 
mutual advantage, — but we cannot voluntarily recog- 
riae it in the form of slavery, in which the benefit is 
all on one side. It is evident that such violations of 
right as those I have instanced, are more readily con- 
demntid than Immoralities which do not touch the do- 
mestic connexions, 

I ofi' r these preliminary suggestions as general 
cautions in cospt 'tt to the admission of the principle of 
comity. } proceed next to enumerate the exceptions 
laid down by legal text writers, to the general admis- 
sibility of the lex loci, with a view to ascertain wheth- 
er the present case docs not fall within one or more of 
those exceptions. 

It is laid down on the highest authority, as ' a neces- 
sary exception to the universality of the rule [of com- 
ity,] that no people are bound to enforce or hold valid 
in their courts of justice, any contract [or law,] which ' 
— 1. — ' offends their morals, — or,2. — contravenes their 
policy — or, 3. — violates a public law '(I) — or, 4. — 
which offers a pernicious example, (2) 

1. — Slavery is within the first exception. It is of- 
fensive to morals. 

In going somewhat at large into the moral charac- 
ter of slavery, as I here feel it my duty to do, I have 
been met by the objection, that the morality of this 
or of any other institution can only be estimated in a 
court of law, by a legal standard. I admit the posi- 
tion fully. I only deny its application. The case 
now before the court is one of novel impression in 
Massachusetts. Slavery has never, till now, appear- 
ed in this guise before our judicial tribunals, and its 
character, in this particular aspect, remains yet to be 
settled. To a certain extent and in a special class of 
cases, I may be estopped by the constitution of the U. 
S., as my brother opposite has assumed, from assert- 
ing the immorality of slavery— but when the ques- 
tion is, whether the slave system shall be carried to a 
greater extent than heretofo-e, and to a new case, not 
touched, as I believe, by the constitution, the enquiry 
as to the general tendency and abstract character cf 
that system becomes material. Repeating, therefore, 
that I am now treating the question as one of general 
international law, and deferring to a subsequent stage 
in my remarks the discussion of its constitutional bear- 
ing, I ask the indulgence of the court while I endeav- 

(1) 2 Kent Com. 457— Story Confl, 95. 

(2) 6 Mass. Rep, 358. 
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or to show, chiefly by way of authority, the iminoral- 
ily of slavery. 

The testimony of Ethical writers against slavery is 
unanimous and decisive. I refer, however, to but a 
single text book, the latest and perhaps the most sat- 
isfactory which has yet appeared. President Way- 
land says(l) of slavery — 'Its effects must be dis- 
astrous upon the morals of both parties. By prosetit- 
ing objects on whom passion can be satiated without 
resistance and without redress, it cultivates in the 
master, pride, anger, cruelty, selfishness and licen- 
tiousness. By accustoming the slave to subject his 
moral principles to the will of another, it tends to abol- 
ish in him all moral distinction, and thus fosters in 
him, lying, deceit, hypocrisy, dishonesty, and a will- 
ingness to yield himself up to minister to the appe- 
tites of his master.' 

Writers on natural law are equally clear. Slavery 
is condemned by its very definition. Grotius call it(2) 
• An obligation to give all our labor for a supply of the 
bare necessities of life.' This definition is however, 
as Rutherforth has remarked,(3) too restricted, as the 
power of the master applies not only to the slave's la- 
bor, but to all his other actions. In distinguishing 
the authority of a parent from that of a master, this 
author says(4) — 

* The good of the child is the end to which the au- 
thority of the parent over the child is directed ; and 
the good of the master is the end to which the author- 
ity of the master over the slave is directed. The pa- 
rent has no right to command the child, but in view 
to the benefit of the child itself; the master has a 
right to command the slave to do such actions as are 
for the master's benefit : so that however the slave 
may fid his account in obeying his master's com- 
mands, this is merely accidental ; since the master's 
right to give these commands has another purpose 
principally in view.' 

It requires indeed but a short course of reasoning to 
show the inherent selfishness and injustice of slavery. 
Elementary writers illustrate the origin of property 
by saying that when one savage has plucked a cocoa- 
nut from the tree, no other savage can wrest it from 
his hands, without a perception of injustice arising. 
The moral instinct speaks out at once. But what else 
is slavery, than a regular system by which one man 
is ail his life compelled to pluck cocoa-nuts that anoth- 
er may eat them ? 

The most eminent Statesmen of the South have con- 
curred with the moralist and the civilian on this sub- 
ject.(5) I shall not press their evidence upon the 

(1 ) Wayland's Elements of Moral Science, 209. 

(2) Grot. Lib. Cap. 5 § 27. 

(S) Instit. Nat. Law, Book 1, chap. 20. 

(4) Ibid. 

(5) Take as specimens the following : — 

• Is it not amazing, that at a time when the rights 
of humanity are defined with precisioaj in a country 



court, though they are witnesses to this point, of the 
highest credibility. Indeed on a question of genoral 
morals rather than of. municipal or local law, a far 
wider range might be taken than I shall permit to my- 
self now. The prevailing tone of literature respect- 
ing slavery, and the general sense and jwdsrment of 
the majority of the civilized world, are clear and com- 
petent evidence in my lavor. But I pass from fhcso 
to enquire what view i*? taken of the moral character 
of slavery, by the authoritative expounders of our 
law. The case of Soinmsrsetf, decided in 1772, was 
mainly argued and determined on the ground of sla- 
very's being corrupt and immoral. The air of Eng- 
land was declared to be too pure for slaves to breathe 
in. This principle has been recognized in numerous 
English cases since, and very recently, in the case of 
Forbes v Cochrane, (6) where it was decided by 
the Court of King's Bench, that thirty-eight slaves, 
who had escaped from a plantation in East Florida, 
to an English ship of war on the high seas, became 
hereby free. The noble opinion of Sir William Best, 
in that case, does him equal honor as a lawyer and a 
man. He does not hesitate to stigmatize the British 
toleration of Slavery in their West India possessions 

above all others fond of liberty, that in such an age, 
and in such a country, we find men, professing a re- 
ligion the most humane and gentle, adopting a princi- 
ple as repugnant to humanity, as it is inconsistent 
with the Bible, and destructive to liberty — Patrick 
Henry, 

* Iniquitous and most dishonorable to Maryland, is 
that dreary system of partial bondage, which her laws 
have hitherto supported with a solicitude worthy of a 
better object, and her citizens by their practice coun- 
tenanced. 

* Founded in a disgraceful traffic, to which the pa- 
rent country lent her fostering aid, from motives of 
interest-, but which even she would have disdained to 
encourage, had England been the destined mart of 
such inhuman merchandise, its continuance is as 
shameful as its origin. — Wni. Pinehney^s Speech in 
the Maryland House of Delegates. 

* With what execration should the statesman be 
loaded, who, permitting one half of the citizens to 
trample on tho rights of the other, trai forms those 
into despots, and these into enemies ; destroys the 
morals of one part, and the amor patriee of the other, 

' And can the liberties of the nation be thought se- 
cure, when we have refused the only firm basis, a 
conviction in the minds of the people that hese liber- 
ties are the gift of God ? That they are not to be vio- 
lated but with his wrath ? Indeed, I tremble for my 
country, when I recollect that God is just ; that his 
justice cannot sleep forever ; that, cohssdering num- 
bers, nature and natural means only, a revolution in 
the wheel of fortune, an exchange of situation is 
among possible events ; and that it may become prob- 
able by a supernatural interference. The Almighty 
has no attribute which can take side with us in such 
a contest.' — Jefferson's JVotes on Virginia. 

(6) 2 Barn, and Cressw. 458—3 Dowl. and Ryl. 
698. S. C. 
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as ♦ tlic crliiii! of the nation,' and denounces the law Aincncan Slavery. It is accurate and most cxprcs- 

l ecognizing; slavery as ' i\n unchristian law, and one sivc, but its plainness of speech is so remarkable, that 

which violates the rights of nature, and therefore not I hesitate to read it, before I sh^ll have premised that 

to be rp.cognized here.' • The proceedings in our its author is the Rev. Robert J. Breckinridge, a 

Courts,' says that eminent Judge, ' are founded upon southern clergyman of great eminence, at this uio- 

the law of England, and that law is again founded on mcnt a representative from the Prestiyterian churches 

the law of nature and the revealed law of God. If of the United States to those of England and Scotland, 

the right sought to be enforced, is inconsistent with but perhaps principally distinguished as an uncompro- 

either of these, the English Municipal Courts cannot mising opponent of the Immediate Abolitionists. In 

recognize it.' It appears that the foreign Admiralty a speech delivered by Mr. B., he asks: 
cases read by my brother on tiie other side, were cit- . ^hat, then, is slavery i for the question relates to 

ed and commented on in that case. After solenm ar- the action of certain principles on it, and to its probable 

gument, the opinion of the court in favor of Imedom ""^ Vropev results; what is slavery as it eyists among 

. us ? We reply, Jt is that condemn enforced by the laws 

was unanimous. of one-half the States of this confederacy, in which one 

These are foreign authorities, and relate to foreign portion of the community, called masters, is allowed 

servitude. Before looking for the lights of oui > vvn such power over another portion called slaves ; as 

. . , „ T i^A^^ . * !• To deprive them of the entire earnings of their 

lurisprudence on the subject, 1 ask leave tode • li, in , , » , . . *° 

» o • lahor, except only so much as is necessary to continue 

a more especial manner, what is Slavery, as it exists ]abor itself, by continuing heathful existence ; thus 

among us. committing clear robbery ; 

For this purpose, I shall read from ' Stroud's Sketch * 2. To reduce them to the necessity of universal 



of the Laws relating to Slavery,' (an accurate and 
valuable compendium) the following propositions, de- 
scribing the incidents of American Slavery. For the 
most ample proof of each, I refer to the work itself, 
where the codes, statutes, judicial decisions, &c. of the 
several States, on Slavery, are digested. 
• Prop. 1. The master may determine the kind and 



concubinage, by denying to them the civil rights of 
marriage ; thus breaking up the dearest relations of 
life, and encouraging universal prostitution ; 

' 3. To deprive them of the means and and oppor- 
tunities of moral and intellectual culture — in many 
States making it a high penal offence to teach them to 
read; thus perpetuating whatever of evil there is that 
proceeds from ignorance ; 
' 4. To set up between parents nnd their children 



rrop. I. 1 "^'"^^'11 ; ^.TJ.\VX.\^C an authority higher than the impulse of nature and the 

degree, and tune of labor, to which the slave shall he J . ^^^.^^^ ^^^^^^ ^ H ^^^^ the 



subjected 
' Prop. 9 



T,, , , , ...ji father over his own ofTspring, and, at pleasure separ- 

■ ±-roD. a. The master mav supplv the slave with , ^, . * j- ^ r , 

, '"»^, , , „„j ates the mother at a returnless distance from her child; 

'"t'S^i-El^ I'rjr ':; 1°*^^ ...us ab™g„mg .h. dearc luw, of „».„„ ; thai 



• This is slavery as it is daily exhibited in every 



quality, as he may think proper or find co"yement j j^^tj, degrading and 

' Prop. li. The mas er may, at Vns chsc letion, inflict thousands upon thousands of blings creat- 

any punishment upon the person 0^^^ ed like themselves in the image of the most high 

' Prop. 4. All the power of the master over iiis ^ , , ° » 

his slave may be exercised not by himself only in « q' , s i 

person, but by any one whom he may depute as his glavg"s*ta\g^' 

agent. 

* Prop. 5. Slives have no legal rights of property I gives lastly, the concise and comprehensive detini- 
in things, real or personal ; but whatever they may tion of a Slave, contained in the Louisiana Code, as 
acquire, belongs, in point of law, to their masters. ^^^^ pertinent to the present stage of our enquiry, 

♦ Prop. 6. The slave being a personal chattel, is at n .v, e , e «• .• 
all times liable to be sold absolutely, or mortgaged or exceeding all others ever framed for efTccting 
leased at the will of his master. the entire privation of all rights. 

' Prop. 7. He may also be sold by piocess of la w , ^ gj^^g jg ^j^^, jg p^^g^ ^ jna^tgr to 

tor the satisfaction of the debts of a living, or the whom he belongs. The master may sell him, dispose 

debts and bequests of a deceased master, at the suit of person, his industry and his labor : he can do 

creditors or legatees. nothing, possess nothing, nor acquire any thing but 

' Prop. 8. A slave cannot be a party before a judi- „hat must belong to his master.' (1) 



cial tribunal, in any species of action, against his mas 
ter, no mutter how atrocious may have been the in 
jury received from him. 

Prop. 9. Slaves cannot redeem themselves, nor 
obtain a change of masters, though cruel treatment 
may have rendered such change necessary for their 
personal safety. 

* Prop. 10. Slaves being objects of property, if in- 
jured by third persons, their owners may bring suit, 
and recover damages for the injury. 

* Prop. 11. Slaves can make no contract. 

* Prop. 12. Slavery is hereditary and perpeHial.' 



The moral judgment which the laws of Massa- 
chusetts passed on this system was early and deci- 
sive. Not to go back of the Declaration of Rights, at 
present, the people of Massachusetts, in the year 
1780, declared through their organic law, that * All 
men arc born free and equal, and have certain natu 
ral, essential, and inalienable rights, among which 
may be reckoned the rights of enjoying and defend- 
ing their lives and liberties ; that of acquiring 'pos- 



I hold in my hand another brief delineation of (1) Civil Code, Art. S5. 
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sossing and protecting property ; in finej that ot peek- 
ing; and obtaining safety and happiness.' 

Observe that the Constitution goes on the monil 
ground. Liberty is a ' natural right.' Slavery then 
is a violation of the Vaw of nature. And what is the 
law of nature? It is Synonymous with the law of 
God, and comprises ' those rules of justice, which 
ought to govern the conduct of men, as moral and 
accountable beings, living in a social state, indepen- 
dently of positive human institutions ' (1) But the Con- 
stitution further declares Liberty to be an « esseniial 
right.' Then is slavery me/i(ia/ttfron^— concentra- 
ted injustice. Again, — Men are born free — and free- 
dom is • inalienable ' — must it not then be a part of 
their moral being ? 

The cases of Winchendon v. Hatfield (2) and of 
Greenwood v. Curtis, with the brief reports of elder 
decisions contained in the notes to the former case, 
abundantly confirm my position that Slavery was 
abolished in Massachusetts, from a conviction of its 
immoral nature. From the opinion of Juilge Sedg- 
wick (3) in Greenwood v. Cut lis, I will read a single 
paragraph : 

' The previous question, whether such n contract 
as this under consideration be immoral, unrighteous, 
irreligious, — whether the execution of such a con- 
tract be consistent with the rights of our fellow men, 
or with the duty we owe to our God, — will not be 
made the subject of an argument. So strong and so 
natural is the abhorrence ot slavery, in the heart of a 
man iinpolltited by its practice ; so opposed to the 
just principles on which our revolution was founded ; 
and so contrary to the mild, merciful, and benigmmt 
dictates of the holy religion we profess ; that a iabor- 
eJ discussion of the question is deemed to be super- 
fluous.' 

Reluctant as I feel to touch the confines of theolog- 
ical discussion, I cannot excuse myself, in closing 
these remarks on the moral character of slavery, from 
a brief allusion to the opinion which has sometimes 
been held, that slavery has the sanction of revealed 
religion in its favor. So deeply responsible do I feel 
to the sacred cause I plead, that I dare not withhold 
any argument, which carries force to my own mind. 

Slavery was permitted or appointed by the Deity, 
under the elder dispensation, expressly as a punish- 
ment upon certain conquered nations, for their idola- 
try and other crimes. It was ordained as a national 
judgment, in the Siimc manner as tho utter and pili- 

(!) Wheat. Internat. Law, 36. 

(2) 4 Mass. Rep. 128. 

(3) 6 Mass. Rep. 366. This case was decided by 
the rest of the Court, contrary to Judge Sedgwick's 
opinion ; — but not on grounds impeaching his main 
pririciplo, — the immorality of the slave trade. They 
held that the contract could bo analyzed, and the 
sound part separated from those" which were infected 
by the immorality of the trade. — See praise of Sedg- 
wick's opinion,— Story, Confl. 215 in note. 



less extermination of every brc.nthing thing was com- 
manded in tlie case of some of the captured cities of 
Canaan. When tiie slavery of the blacks can plead 
either a like origin or a similar divine con\ntission; it 
may with more confidence, plead in justification tho 
example of the Jews. Lhil'ortunately it is not more 
deficient in these, than in the mild and merciful reg- 
ulations, tilat mitigated the harshness of Hebrew ser- 
vitude. Gross cruelty towards a slave entitled him to 
freedom. (4) Perpetual slavery was unknown; — all 
slaves without exception being set free at the jubilee 
or fiftieth year. (5) 

Finding in the records of Clirislianit}' no direct de- 
nunciation of slavery in terms, we are sometimes told 
tint Christianity does not condemn it. This arises 
from a misapprehension of the business of Christian- 
ity — Christianity does not so much claim to be a body 
of ordinances, as a quickening spirit. It came not to 
attack particular forms of evil but to proclaim correct- 
ive principles. It generally docs not so much as name 
the vicious institutions of its time, tor it was design- 
ed to outlive even the memory of them. (6) The 
founder of our religion built lor Eternity. He rarely 
touched the political or social arrangemenis of his own 
day, but he sot in motion influences which will he 
feit forever and which must ultimately overthrow 
every form of vice and oppression on earth. His re- 
ligion prostrates human selfishness, in enjoining us to 
do to others as we would have them do to us : and 
subverts political and personal slavery by teaching the 

~7^rExodu9, Ch, 21, V. 20, 27. 

(5) 15 Deut. 12—14,-25 Levit. 8— 10.— In a de- 
bate on the Slave Trade, in the House of Lords, June 
24, 1806, the celebrated Bishop Horsley, in reply to 
the Earl of Westmoreland, said ' The noble Earl has 
produced to your Lordships a passage in the Lcvitical 
Law, which enacts that the foreign slave should be 
the property of his master forever. Whence the no- 
ble Earl concludes, that trie pvrpotual servitude of 
foreign slaves was actually saitclioncd by the law. 
But, my Lords, I must tell the noI)lc Earl, and i must 
tell your Lordships, that the noble Karl has no under- 
standing at all ot the technical terms of the Jewish 
„ '. In al"! the laws leliiting to the transfer of 
property, the words for ever, signify only t'j the next 
jubilee. That is the lougcj^l forever, which the Jew- 
ish law knows, with respect to properly. And thi^ 
law, which makes the 1'oi.cign slave the property, of 
his master forever, makes him no longer the master's 
property than to the next jdbilec. And, with the 
gi-CHit attention the noble Ear! has given to the laws 
and history of the Jews, he must know, that when 
they were carried into captivity, they were told by 
their proplicts, that one of the crimes, which drew 
down that judgment upon them, was their {^ra.^s neg- 
lect and violation of these merciful laws respecting 
Fuanumission ; and tliat in contempt and defiance of 
the law, it had been their practice to hold their for- 
eign slaves in srrvitii-le, beyond the vear of jubilee.' 
—20 Howell's State Trials, 32 nose. ' 

(6) Sec Wayland'.^ Remarks^ Elein. Mor. Sci. 213. 
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brotherhood of men. It' however its author's main 
purpose had been to abolish slavery, I know not how 
he CDuld have described his mission in more signifi- 
cant terms, than by declaring, at the very opening of 
his ministry, that he camo io preach the gospel to the 
paor, (1) to proclaim deliverance to the captives; to 
sfet at liberty Ihcm that are bruised. 

Slavery thon is contrary to good morals; — a vio- 
lation of the law of nature, and of the revealed will 
of God. It therefore falls within the first exception 
to the c.vercise of national cumitj'. 

a. Uut it is also within the second exception. It 
contravenes our policy. If llie slave system of Lou- 
isiana is to be introduced here, in the snost limited 
e.vtent, it will be an entire novelty anion^ us. Mas- 
sacliusctls has known nothing: like it. The slavery 
that was abolisiied here nearly sijcly years since, re- 
Bcmbled liitle more than in nanje, the hard bondao-e 
of the South. In the Massachusetts Colony , as e.irly 
as 1641, ' it is ordered hy the Court and the author- 
ity thereof, that there shall never be any bond-sla- 
very, villenage, or captivity among us, unless it be 
[such] lawful captives taken in war, as willingly sell 
themselves, or are sold to us; and such shall have 
the liberties and Christian usage, which the law of 
God, established in Israel concerning such persons, 
doth morally require. (2) This law was not a dead 
letter. Chief Justics Parsons says, (3) * If the mas- 
ter was guilty of a cruel or unreasonable casligation 
of his slave, he was liable to be punished lor a breach 
of the peace, and 1 believe the slave was allowed to 
demand sureties of the peace, against a violent and 
barbarous master. Under these regulations, the 
treatment of slaves was in general mild and humane, 
and they suffered hardships not greater than hired 
servants.' 

Throughout New England, it is believed that Sla- 
very * was vrry far from being oi the absolute, rigid 
kind. Tlje master was as liable to be sued by the 
slave, in an action for beating or wounding, or for 
immoderate chastisement, as he would be, if he had 
thus treated an apprentice. A slave was capable of 
holding property, in character of devisee or legatee. 

(1) To two millions of whom, the Gospel is, in this 
country, practically denied. The official report of 
the Presbyterian Synod of South Carolina and Geor- 
gia, published March 22, 1834, contains the foUowin"- 
sLUements — * In this Christian Republic, there are 
over two iniiltons of human beings, in the condition of 
Heathen, and in some respects in a worse condition. 
Their moral and religious condition is such, as that 
they may justly be considered the heathen of this 
Christian country, and will bear comparison with 
heathen in any country in the world. The negroes 
are destitute oVtlic privileges of the gospel, and ever 
will be under the present slate of things.' 

(2) General Laws and Liberties of Massachusetts Bav. 
Chap. 12 § 2. ^ 

(3") Winclicndon v. Hattield 4 Mass. Rep. 127. 



If the master ehould take away such property, his 
slave would be entitled to an action avainst him, by 
]na procftein a7ni. Slaves had the same right of life 
and property, as apprentices ; and the difterence be- 
tween them was this ; an apprentice is a servant for 
time, and the stave is a servant for life. '(4) 

If the slavery of Massachusetts differed only in its 
duration from apprenticeship, it follows, that the 
subject of it could not have been removed without 
his consent, out of the Commonwealth, (5) aa the re- 
spondent claims should be done with the subject of 
the present suit. Negro slavery in this slate was 
far milder than the anctent English villenage (G) — 
But even the villien could not be carried outof Eng- 
land. (7) 

The Declaration of Independence, though not 
having the fore© of law, must be considered as the 
expression of our fundajnentai policy. It was our 
initiatory act as a nation, dictated by * a decent re- 
spect to the opinions of mankind;' a manifesto in 
which we set forth to the world the self-evident 
principles, Vvhich were to form the basis of our ris- 
ing institutions. 

Our own Declaration of Rights, and the judicial 
decisions founded on it, are indicatory of the same 
policy. The course taken by Massachusette on the 
Missouri question, points in the same direcliGi-. To 
adopt the expressive language of tlie r'esoiuUc ns on 
slavery, adopted at a recent meeting of cifi?/.Mi3 in 
our Faneuil Hall, ' Oui laws do not authorize it — 
our principles revolt against it — our citizens will not 
tolerate its existence among them.' 

Slavery falls within the third exccption,to the rule 
of national comity. It violates our public law. The 
law of this Commonwealth, on slavery, from the 
adoption of the Constitution of Massachusetts to the 
ratification of the Federal Constitution, was, to all 
intents and purposes, the same with the law of Eng- 
land. It had been Bellied in Somersets case, (8) in 
1772, that the common law al)hor3, and will not en- 
dure the existence of slavery on English soil. This 
was an unbending principle. We have seen its ap- 
plication, when enlarged to the British Colonial pos- 
sessions, in the case of the American slaves forced 
into Bermuda, and there discharged on habeas cor- 
pus. This was no unadvised act of the local au- 
thorities. It was sett ed law. * In consequence of 
this decision [in Sommerset's case] ' says Mr. Chris- 
tian, * if a ship loaden with slaves was obliged to put 
into an English harbor, all the slaves on board nilght 

(4) Reeve Dom. Rel. 340—2 Dane At)r. 313. 

The inasler had no control over the religion of the 
slave. — Ibid. 

(5) Reeve, 340. 

(6) 2 Dane Abr. 313. 

(7) 20 Howell State Trials, 6(5. 

(8) 20 Howell, State Trials, 79. 
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and ought to be set at liberty.'(l) In Forbes vs. 
Cochrane (2) a similar doctrine was held. 

TSoy/ 1 ask the court to look at the language of our 
Declaration o( Rights, and say whether Sommer- 
sctt's case could have settled a broader principle for 
England, than our State constitution establishes for 
v,s. When that instrument declares, that all men 
ate born free, and that freedom is < unalienable/ it 
covers the whole ground. It was followed by judi- 
cial decisions, applying its principles to the case of 
Massachusetts slaveiy. 

* Slavery was introduced into this country,' says 
Parsons, C. J., *soon after its first settlement, and 
was tolerated until the ratification of the present 
constitution, — but at the first action which came be- 
fore the court after the establishment of the Consti- 
tution, the judges declcAed, that by viitue of the 
Declaration of Rights, slavery in this state was no 
more. '(3) 

Again, all the component parts of slavery are for- 
bidden % our law. If the parts are forbidden, is 
not that a prohibition of the whole Slavery is a 
collection of abuses — of various invasions of person- 
al rights. If our law will not permit a man to beat 
his neighbor, to kidnap or sell hira into exile, to for- 
bid his marriage, to rob him of his children, to de- 
prive him of education, to plunder Mm of his earn- 
ings, shall we be told that it will allow a system 
which is an aggregate of all these o3ences ? No 
parts ofthis system could be tolerated, but by posi- 
tive law. Are we to introduce the whole through 
comity ? 

4.— A fourth exception to the admission of foreign 
laws by comity has been stated to be, where they 
would set before our citizens a pernicious and de- 
testable example. It is indeed asserted, on the oth- 
fr Bide, that slavery will not present a bad or dan- 
gerous example here, for the sentiment of our state 
IS 80 strongly against it, that we have nothing to 
apprehend from its influence. It is a sufHcient an- 
swer to this, that whatever is in itself bad and capa- 
ble of imitation, must be, if tolerated among us, of 
Jad example. It is no satisfactory reply to say , that 
'he constitution forbids the holding of slaves in this 
slate. The constitution is only the expression of 
public sentiment, and may be altered, if that senti- 
ment could change. Jefferson has particularly no- 
ticed the pernicious influence of the example pre- 
sented by slavery—. 

Tlje whole commerce between master and slave 
a perpetual exercise of the most boisterous pas- 
^l ^the mo st unremitting despotism on one part 

\\\ ^^om. 425 in Not. Ed. 1793. ~ 
(2) 2 B. & Cresw. 448. 
13) 4 Mass, Rep. 127. 

4 



and degrading submission on the other. Our chil- 
dren see this, and learn to imitate it. The parent 
storms, the child looks on, catches the lineaments of 
wrath, puts on the same airs in the circle of smaller 
slaves, gives loose to the worst of passions, and thus 
nursed, educated, and exercised in tyranny , cannot 
but be stamped by it with odious peculiarities. '(4) 

If, then, the influence of slavery is bad, it is not 
enough to say that that influence will be small here. 
I know not that it would be small in fact. At the time 
ofSommer8ett'8ca8e,when,Isuppose,there were not 
one fourth as many slaves in the British West In- 
dies, as there now are in the United States, and 
when the communication between those isl- 
ands and Great Britain was ten-fold more diffi- 
cult than it now is between the different parts of 
this country, Lord Mansfleld said there were 15,000 
slaves living in England, brought there by their 
masters, on the strength of an opinion, given a few 
years before by two eminent lawyers, that they 
might be still held in England, and carried back as 
slaves. (5) Here is a somewhat appalling statement. 
AAer all, however, this is not a question of degree, 
but of kind. If as a powerful example, it would be 
bad, as a weaker example it is bad still, fie it great 
or small, it is a part of our rights as freemen, to be 
neither pained nor corrupted by the presence of sla- 
very. 

I trust it has been made to appear that independ- 
ently of the Constitution of the United States, sla- 
very is opposed to the morals and policy of Massa- 
chusetts, too diametrically to admit the exercise of 
the comity claimed. I now hops to show, that notli- 
ing contained in that instrument ean afiect the pre- 
sent question. 

What, then, is the operation of the constitution of 
the U. S. on the subject of slavery in Massachu- 
setts ? 

It has been argued, that, as the constitution of 
the United States recognizes slavery— in acceding to 
the constitution, we are estopped from denying its 
morality or policy. Estoppels are not favored in 
law, — and the doctrine set up savors of the most ul- 
tra school of liberal construction. How is it that 
the constitution recognizes slavery ? In the flrst 
place, simply as a matter of fact ; and, in the next 
place, by conferring certain rights, and prescribing 
certain duties, growing out of the existence of sla- 
very. We have agreed to recognize slaves as a ba- 
sis for direct taxation and representation, — and to 
give them up, when they abscond into the free 

(4) Notes on Virginia. 

(5) The London newspapers of that day were de- 
filed by the notices of the sale of negroes;, adver- 
tisements for runaway slaves, &c. See Clarkson^t 
history of the abolition of the slave trade.. 
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states, — and hero wo clop. How am 1 to deduce 
from this, the right claimed for the citizens of oth- 
er states, to force their slaves upon us ? Tiie ground 
on which the recognition of slavery was admitted by 
Massachusetts into the constitution, was no chanrre 
of sentiment on the subject of slavery. It was a 
compromise, for the sake of peace. It was only a 
recognition pro tanto / and so far as we have agreed 
to recognize it, wo do so, — that is, within certain 
limits, and in a particular way. The position that, 
having recognized it to a limited extent, we are 
bound not to object to its being carried to a greater 
extent, is not a new one. It was a leading argument 
at the time of the Missouri question, that, having 
admitted the principle of slavery in the constitution, 
we could not object to its extension into new states, 
lint this ground was rejected by the north, and no 
where more decisively than in Massachusetts. More 
recently, it has been asserted, that the recognition 
of slavery in the national compact renders it unlaw- 
ful for individuals, in the free states, to discuss its 
evils or their remedy. These loose suggestions ar- 
gue a very superficial acquaintance with the consti- 
tution. I will not urge again, the general consid- 
erations by which I have shewn that the terms of 
the constitution are the measure of the surrender 
made by the parties to it, of their peculiar princi- 
ples or rights. It is sufficient to say, that an amend- 
ment to the eonstitution inserted with jealous care, 
provides that ' The powers not delegated to the U. 
States by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively, 
or to the people.' 

To apply this rule to the case before us. Inde- 
pendently of the case of fugitive slaves, no power 
is delegated to the United States, by the constitution, 
to regulate the relation of master and slave within 
the several stales,— nor is the power to regulate or 
annul that relation prohibited by the constitution to 
the states respectively. Each state is sovereign in 
regHTd to it, and Massachusetts only owes to Lou- 
isiana (it being a case not provided for in the con- 
stitution,) the same consideration that would be due 
to Spain, or any other friendly power. 

The second sccfion of the fourth article of the 
constitution of the United States, which enacts that 
' no person held to labor or service, in one state, 
under the laws thereof, cscuTji/t^- into another, shall, 
in consequence of any law therein, be discharged 
from such service or labor ; but shall be delivered 
up, on cluim of the party bo whom such service or 
labor may kc due,' has received a judicial construc- 
tion in two cases decided in Fennsj^lvania. In But- 
ler V3, Ilf)pper(l) Jutigo Washington decided, that 

~(T) 1 wasiiTc. c. RcpTstyr 



this clause did not extend to the case of a slave vol- 
untarily carried by his master into another state, 
and there leaving him, under the protection of some 
law declaring him free. The same point — namely, 
that the constitiitional provision, respecting persons 
escaping from labor, is to be strictly construed, wns 
again decided by the same Judge, Ex parte Sim- 
mon$.{2) 

A third case may be adduced, decided Feb. 20, 
1836, by Judge Barnes, more recently President of 
the District Court for the city and county of Phila- 
delphia, upon the following facts. (3) Marshall 
Green, a black man, was claimed as a slave, by Pe- 
ter Buchell of Maryland. About four years previ- 
ous to the hearing before Judge Barnes, Marshall 
absconded from his master's residence, and contin- 
ued absent till Augubt, 1835, when he was arrested 
by Buchell, his master, and carried back to Mary- 
land. At the time when he absconded, he took 
with him his three children, who were alleged also 
to be slaves. After Marshall's return to Maryland, 
Buchell, in order to obtain possesion of these chil- 
dren, gave him permission, and fur that purpose 
furnished him with a pass, to come into Pennsj'I- 
vania, upon his express promise, that he would, 
within a certain period, if successful in the pursuit 
of his children, bring them to his master, — if not 
successful, he would return himself. The time of 
absence granted by the master, having expired, 
Marshall was again arrested. Judge Barnes refus- i 
ed the certificate applied for by the master, on the 
ground that the act of Congress, founded cn the 
constitutional provision, did not embrace a casclii^e 
that before him — inasmuch as Marshall was not a 
fugitive slave, had not escaped from one state into 
another, — but by his master's consent had left Mary- 
land, and come into Pennsylvania. 

If, then, this provision of the constitution cannot 
be made to cover the present claim, it has necessa- 
rily a strong bearing against it. It is a sound max- 
im of construction, that Expressum facit cessare 
taciturn. In Lunsford v. CoquiIlon,(-t) the Supreme 
Court of Louisiana say, — 

* The right of a state to pass laws, dissolving Hi'' 
relation of master and servant, is recognized in Ihi 
constitution of the U.S. I)y a very forcible impli 
cation. This instrument declares,' that no pcrsoi ! 
held to service or labor in one state, under the la«'S| 
thereof, escaping into another, shall in consequence 
of any law or regulation tlioreof, be discharged fro"! 
such service or labi)r. Hence the implication 'i? 
strong, that such persons wl)o do not escape, 
whose owners voluntarily bring, may be dischnro;('ii 
by the laws or regulations of the state, in wliic'i 



(2) 4 Wash. C. C. II. 30G. 
(:•) Stroud's Slave Laws 107. 
(1) Mart. Hep. 4(.;5. 
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ihcy are so brought. For if this could not be, to 
what use would be the prohibition ? ' 

A similar remark may be made, respecting the 
statutory provisions of the states, cited by tlie op- 
posing counsel. I take as an example, the statute 
of New York. It pronounces all persons in that 
state to be free, with certain exceptions, among 
wliicii is that of slaves attendiiiir their masters, on 
a visit of less than six nionlhs. It is obvious that 
the framors of that law supposed liie special exemp- 
tion was necessary, to prevent tlie local law of free- 
dom from entirely annulling the law of the foreign 
domieil. 

No man is more settled than I am in the convic- 
tion, that the court must administer justice accord- 
ing to law. lie the constitution what it may, here 
we are to abide by it It is indeed my opinion, that 
the northcj-n states, in their concessions tr. slavery 
contained in tiiat instrument, particularly in pledg- 
ing themselves to active measures, foi restoring run- 
away slaves, were guilty of a compromise of long 
avowed principles. (I) a barter of conscience, a vii.- 
lafion of the exj^ress law p/ God, which oommands, 
' Thou shalt not deliver unto his master, the servant 
wliich is escaped from his master unto thee. He 
siiall dwell with thee; where it liketh him best. Thou 
shalt not oppress him. '(2) Slill, were this like the case 
of s fugitive .slaVe, where, as I conceive, the laws of 
God and the laws of man conllict, I should not stand 
here before a lejra! tribunal, and uvsaa the court to dis- 
regard or annul the human law. I only c!aini,that when, 
;is in the present case, we get beyond the sphere of the 
human cnaclment,lhe court are free there to look to the 
rtill of God (' the portcct law ot liberty ') alone. In this 
sense, and to this extent, ' chiistianity is part of (he 
ronimnn l.iw,' — But my learned brother is not satisfi- 
ed witli having the human knv paramount, within its 
own limits. He claims that whatever be the view 
which good morals or religion take of slavery, the 
laws of man having introduced it to a certain extent, 
tliere would be great inconsisfency in stopping there ; 
or in even professing any more conscientious scruples 
on the subject. He argues that, as one of this court 
might be called on to give a certificate for the remov- 
al of a fugitive shwe lo-morrow, there would be g.-oss 
inconsistency in deciding that the voluntary introduc- 
tion of slavery into Massachusetts would be inimoral 
and impolitic to-day. 

I can scarcely believe, that the It-iirned counsel 
can sciioufly argue tliat the State of Rliissachusctts, 
having become a party to a compact, under which 
ccitain rights arc secured to slave mrs'ers, is to 

(1) 'Many sacrifices of opinion and feeling.' — 
Story, 3 Cnmin. on Cnnst.67'7 

(2) 2:; Dent. 15, IG. 



be presumed to have abandoned her long cherished 
views of the character and tendency of slavery ; or 
her policy of excluding it from her soil. Nothing in 
her history or public acts gives the least countenanco 
to such a theory. We all know, perfectly well, that 
Massachusetts did not agree to restore fugitive slaves, 
because she had changed her mind as to slavery, but 
because she feared anarchy and divisions, — and the 
constitution, such as it was, was the best bargain she 
could make. We do not restore these unhappy be- 
ings now, because it is right so to do, but because, 
right or wrong, we have agreed to it. Suppose, then, 
we admit, for a moment, the gentleman's charge of 
inconsistency, and what follows .'—why, nothing, but 
to be thankful that the merit of inconsistency is still 
left for us. To be thoroughly consistent in wrong, 
would be truly a * bad eminence.' 

But, I have no belief that the court will admit, that 
a decision in favor of the petitioner would involve 
any inconsistency whatever. I will borrow the lan- 
guage of the learned counsel for the respondent, in 
speaking of the * morality ' of slavery, and say of ' con- 
sistency,' that it is to be measured, in a court of law, 
by a legal standard alone. And I shall now attempt 
to show, that the European law of slavery proceeds 
entirely on the ground, which has been charged as 
inconsistent;— -and moreover, that courts of the high- 
est authoiity in the free States of our country, and 
Jurists of the highest eminence, have not felt them- 
selves bou.nd,by the obligations contained in the con- 
stitution, from deciding against the comity, which 
seeks to introduce slavery into those states. 

In the case of Sommersett, the leading English 
case, it was decided that 'slavery is of such a nature 
that it is incapable of being introduced on any reasons 
moral or political,— but only by positive law. It is so 
odious that nothing can be suffered to support it but 
positive law. '(3) It is thus conceded by Lord Mans- 
field, that the same institution which was then sus- 
tained, and even encouraged, by the British Govern- 
ment in the colonies, where it was supported by the 
custontary law, might be declared by the courts to 
be too odious and immoral to be allowed a footing on 
English ground. A necessary position of Mr. Har- 
grave, in his masterly argument for the slave Som- 
mersett, is that slavery is, in the aontemplation of law, 
a purely local institution ; and that, as such, its being 
tolerated by laiv, in one part of the British dominions, 
did not prevent the court from deciding on its immor- 
ality and impolicy at home. — And this view was cer- 
tainly confirmed by the court. I have already said, 
that tlii.< h, 3 been long a rule of law of the principal 
states in Europe. It may be stated as I have done, 

(3) 20 Oowell State Trial.=, «2. 
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that slavery is a merely local Institution — or, more 
plainly, that the lavr of all Europe is, that stnvcs in 
th« colonies are jproper/y— in the pareat country they 
are men, — and all the legislation and judicial decis- 
ions of those countries, on the subject of slaves, pro- 
ceed on that ground. On this account, Lord Mans- 
field says,(l) there is no difficulty in giving efl'ect in 
England, to a contract for the sale of a slave in the 
W. I. — hut, where the person of the slave is in Eng- 
land, and becomes the subject in controversy, that is 
a widely dilferent case. If this distinction be clearly 
kept in view, coupled with the principle, that no civ- 
ilized nation will sanction an aggression upon the le- 
gal rights of the citizens of other friendly States, with- 
in their own limits, we shall find no great difficulty 
in reconciling the admiralty and other cases, cited by 
the respondent's counsel, with the point for which 
we contend. 

The case of Forbes vs. Cochrane, before cited, is 
very full to this point. Holroyd, J. remarks, ' accord- 
ing to the principles of the English law, such a right 
cannot be considered as warranted, by the general 
law of nature. I do not mean to say, that particular 
circumstances may not introduce a legal relation to 
that extent ; but assuming that there may be such a 
relation, it can only have a local existence, where it 
is tolerated by the particular law of the place. The 
law oj slavery is a law in invitum ; and when a par- 
ty gets nut of the territory where it prevails, and out 
ofthe power of his master, and gets under the pro- 
tection of another power, without any wrongful act 
done by the party giving that protection, the right of 
the master, which is founded on the municipal law 
of the particular place only, docs not continue' 

Best, J. said, ' slavery is a local law, and therefore 
if a man wishes to preserve his slaves, let him attach 
them to him by affection, or makn fast the bars of their 
prison, or rivet well their chains, for the instant they 
get beyond the limits, where slavery is recognized 
by the local law, they have broken their chains, thcy 
have escaped from their prison, and are free. The 
plaintiff does not found his action upon any violation 
ofthe English laws, but he relies upon the comity of 
nations. 1 am ef opinion, however, that he cannot 
maintain any action in this country, by the comity of 
nations. Although the English law has recognized 
slavery, it has done so within certain limits onlif. — 
Whatever service he (the slave) owed by the local 
law, is got rid of, the moment he got out o( the local 
limits.' 

In the case of Knight v. Wedderburn, (2) tried in 
Scotland, before the Court of Session, Jan. 15, 1778, 
it was argued for Mr. Wedderburn, in support of his 

(1) 20 Howell St. Tr. 79. 

(2) 20 How. St. Tr. 3, note. 



claim to the services of Knight, a Jamaica slave, whom 
he had brought with him to Scotland, thaf Knight was 
still a slave. • A right of property,' said the counsel, 
'will be sustained in every country, where the subject 
of it may coiae. The Status of persons attend them 
wherever they go. The law of the colonies is not to 
be considered unjust, in authorizing this condition of 
slavery. 2'he statutes which encourage the African 
trade, show that the Legislature do not look on it in 
that light.' 

♦ The Court were of opinion, that the dominion as- 
sumed over this negro, under the law of Jamaica, be- 
ing M/yiief, could not be supported in this country, to 
any extent.' 

Wc have seen in the case of Forbes v. Cochrane, 
that the British courts will not respect the claims ot 
Spanish slave-masters, when their slaves get out of 
Spanish territory. And yet Great Britain has recog- 
nized, in a great number of treaties and other public 
acts, the right of Spain to hold slaves. !n the ti'eaty 
of Utrecht, in 1713, there is an express stipulation tliat 
tSOO slaves should be annually supplied to the Span- 
iards. But not to rely on this, very recent conven- 
tions reco;^nize the right of Spain to prosecute the 
slave trade, south of the line. Yet Great Britain finds 
no inconsistency between these acts, and her laws 
denominating the slave trade a crying enormity. I 
do not mean to deny, that the policy of foreign gov- 
ernments and of our own, does in my own private 
juugiuont, involve inconsistency. 

' Earth is sick. 
And Heaven is weary ofthe hollow words 
Which kings and statesmen utter, when they talk 
Of justice.' 

The prohiliition of the foreign slave trade by our 
own government, at the same time that w« tolerate 
the domestic slave trade, is grossly inconsistent. Still 
in legal contemplation, it is otherwise, — and this is 
sufficient lor our present purpose. The States of Eu- 
rope have seen the evils of slavery too clearly, to al- 
low it a foothold at home, while mistaken views of 
colonial policy have caused them to vie with each 
other, in encouraging it abroad. 

I now refer to a few American cases, to show that 
wc have adopted in this country a policy analogous to 
that of England, — by recognizing slavery as a local 
or partially acknowledged institution only. Our law 
is that slaves arc properly within cei tain limits, name- 
ly, (repiesentalion excepted) while they remain under 
the local law of slavery, or when they appear else- 
where i.i the character of fugitives. They are, on the 
other hand, men where representation in Congress U 
concerned, or whenever they come rightfully within 
the limits ofthe local law of freedom. 

I refer the court again to the case Ex parte Sim- 
mon?, decided by Judge Wasbington, himself n slave- 
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holder. In that case, the claimant of tlie slave, who 
had been a resident of South Carolina, aiid still had a 
house and plantation there, came to Philadelphia with 
his slave, hired a house and occupied it for about ten 
months. The law of Pennsylvania authorizes sojourn- 
ers, who shall not remain within that State more than 
six months, to retain control over the slaves whom 
they bring with them. It was determined by thj 
Judge that, as the claimant did not bring himself with- 
in the exception of the statute, the slave was free. I 
submit to the Court, that in this commonwealth, a 
slave master can have no greater rights on his first 
arrival here with his slave, than he has in Pennsyl- 
vania after remaining there six months. The call on 
us for comity, in the case now before the court, is not 
more imperative than it was in Pennsylvania in the 
cases cited. In both cases alike, the claim is that th« 
provisions of the positive law of the country should be 
enlarged, out of comity to a foreigner. The Pennsyl- 
vania case goes clearly on the ground that the provi- 
sions of the constitution of the U, S. create no obliga- 
tions on the Slates, except by their express terms, 
and according to their plain and direct import. 

In Commonwealth vs. Hoiloway (1) it was held 
thst the law of a slave state that ' a child follows the 
condition of its mother,' partus sequitur ventrem, 
could not be adopted by comity, in Pennsylvania, in 
the case of the child of a slavo who liad absconded 
from another state, before she became pregnant. I 
refer also to Butler v. Hupper, before cited. 

In the case of Saul vs. His Creditors, (2) the Su- 
preme Court of Louisiana uses the following lan- 
guage : 

' Take another case. By the laws of this country. 
Slavery is permitted, and the rights of the master can 
be enforced. Suppose the individu.il subject to it, is 
carried to England or Massachusetts; would their 
courts sustain the argument, that his state or condi- 
tion was fixed by the laws of his domicil ot origin ? 
We know they loould not.'' 

The case of Francisco (.3) came beiore the present 
Chief Justice of this Court, on habeas corpus. In 
that case, Mrs. Howard, a resident in the Island of 
Cuba, and the supposed owner of the boy Francisco, 
by her return to the writ, expressly disclaimed hold- 
ing him as a slave. The boy, on being examined by 
the Judge privately, expressed his desire to go with 
Mrs. Howard. The Chief Justice decided that the 
boy might do as he chose, — saying in his opinion, ' If 
Mrs. Howard, in her return to the writ, had claimed 
the boy as a slave, I should have ordered him to be 
discharged from her custody. The boy, by the law 
of .Massachusetts, is in fact, free.' 

(1) 4 Serg. & K. 305. 

(2) 17 Mart. Rep. 598. 
(8) 9 Amer. Jurist 490. 



The author of ' The Conflict of Laws ' touches on 
this very point. Referring to Sommersctt's case, he 
says, ' As soon as a slave lands in England, he be- 
comes, ipso facto, a freeman, and discharged from the 
state of servitude. Independent of the provisions of 
the Constitution of the United States, for the protec- 
tion of the rights of masters in respeit to domestic 
fugitive slaves, there is no doubt that the same prin- 
ciple pervades the common law of the non-slavehold- 
ing States in America.' (4) 

A case decided in Indiana,, by Judge Morris, and 
reported in the Jurist, has been cited by the counsel 
for the respondent, as having a bearing adverse to the 
petitioner's claim. The decisions in the Indiana 
Courts are rareiy referred to here. And I may add, 
without intentional disrespect, that I have been una- 
ble to ascertain who Judge Morris is. The case there 
was decided, as appears, in favor of the freedom of 
the slaves. The remarks of the Judge, relied on by 
my learned brother, were not called for by the cir- 
cumstances of the case, and may be considered extra- 
judicial. The opinion appears to involve evident mis- 
takes of law. For example, the Judge declares, that 
where a citi'^en of a slave State is travelling upon 
business or pleasure attended by his slave, * an escape 
from the attendance upon the person of his master, 
while on a journey through a free State, should be 
considered as an escape from the State, where the 
master had a right of citizenship, and by the lavrs of 
which the service of the slave was due.* I need not 
say how entirely this mode of enlarging by construc- 
tion the scope of the constitutional provisions respect- 
ing- fugitives, militates with settled law. Indeed it 
docs not seem very consistent with other portions of 
the Judge's own reasoning. 

This loose way of construing the Constitution has 
not met much favor in the Northern States. The 
constitution provides, that • a person charged in any 
State with treason, felony, or other crime, who shall 
flee from justice, and be found in another State, shall^ 
on demand of the executive authority of the State 
from which he fled, be delivered up, to be removed to 
the State having jurisdiction of the crime.' A grand 
jury in Alabama, about a year since, indicted R. G. 
Williams, a citizen of New- York, for having publish- 
ed, in a newspaper called ♦ the Emancipator,' the fol- 
lowing 'insurrectionary' words: 'God commands, 
and all nature cries out, that man should not be held 
as property. The system of- making raea property, 
has plunged 2,250,000 of our fellow countrymen into 
the deepest physical and moral degradation, and they 

(4) Confl. Laws 92. Observe that the present tense, 
pervades, is used. I tinderstand the author to assert 
that, with th© singl^! exception of the case of fugi- 
tives, the English rule is now actually operating her«. 
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are every moment sinking deeper.* The Executive 
of AUbama demanded the delivery of Williams, to 
answer to this charge in Alabama ; — but it being no- 
torious that he had never been in that State, and could 
not therefore have ' fled ' Irom it, the Governor of 
New York, after consulting with his law advisers, 
very properly refused the application. The (jover- 
nor's letter maintains very ably, that the provision 
of the constitution is to be construed strictly. 

The claim set up by the slave master in the Indi- 
ana case, is readily distinguished from the present. 
The master only claimed there the right to pass with 
his slaves, from one slave State to another, through a 
free State ; — a mere transit, not, as here, a needless 
residence. It is possible that comity may depend in 
•ome degree on locality. The geographical position 
cf Indiana, lying between Kentucky and Missouri, 
may be thought to present some apparent necessity 
for relaxing in certain cases, the domestic rule against 
slavery. No such necessity exists here, and consid- 
erations of convenience, as well as of law, urge us to 
adhere to our ancient policy. 

The comity asked in the present case is not toward 
a mere transitus, but is to be extended to a tempora- 
ry residence. Now these are widely different ques- 
tions. A transit is a thing well understood and ea- 
sily determined. What is temporary residence, is a 
far more difficult enquiry. The doctrine of* domicil 
questions of the quo animo, or intention, these con- 
duct to dubious and intricate ground. Kow long mny 
the temporary residence continue ? Recollect %ve 
have no legislative limitation, as in New York and 
Pennsylvania. Why may not citizens of the slave 
States remain here with their slaves ten years as well 
as ten months, if the animus revertendi be preserv- 
ed ? What security have we that the fields of Mas- 
sachusctts may not be tilled by slaves ? 

It is stated in Sommersett's case, that there were 
then fifteen thousand skves in England. Lord Mans- 
field estimates the apprehended loss to their masters, 
at 700,000i. sterling, and expresses great solicitude as 
to the consequences of ♦ setting them loose.' There 
are not probably twenty persons held as slaves in 
Massachusetts, to be affected by your decision. 

If slavery is introduced at all, in the case of sojourn- 
ers, why should we not introduce it, as it exists in 
the Southern States ? The learned counsel has in- 
deed most prudently restricted the master's cLuin. 
But why should he do so ? Has he not said that the 
personal capacity or incapacity of foreigners as be- 
tween themselves attends them here,— and sticks like 
the shadow—' sicut umbra sequitur ' ? Besides, in 
avowing that he claims to carry this child back into 
slavery, he admits the intention of doing her a far 
greater injury than mere beating. If she is to be 



robbed of her liberty, all other losses are in compari- 
son, but trifling. And such is the view taken by our 
law. Kidnapping, or imprisoning with intent to kid- 
nap, is one of the highest crimes. The greatest cru- 
elty of all is conlcmplaled here, namely, the removal 
of the child to a place where slavery, with its usual 
features, will again attach upon her. 

The force of Lord Mansfield's remark cited by the 
respondent's counsel, is certainly unimpaired by the 
criticism we have listened to. * The difficulty of adopt- 
ing the relation, without adopting it in all its conse- 
quences, is indeed extreme.' (1) The learned roun- 
sel has limited the slave-master's claim to the utmost, 
— yet let us see what it still includes. It must in- 
clude the right absolutely to direct the slave's locomo- 
tion, — here is one incident of slavery ; to confine his 
person,— there is another; to exact his labor without 
wages, (for the case must find that he comes as • a per- 
sonal attendant,')— this is a third ; to compel submis- 
sion here, by any degree of personal violence that 
may be found necessary, and to force him out of Mas- 
sachusetts, if persuasion should fail, by the cogent aid 
of the whip or the fetter. Are not these the hateful 
features of slavery ? If the slave should marry while 
here, he must, of course, be separated from his wife. 
Here is the old, familiar process of the slave-trader. 
No, — all the learned counsel's ingenuity could not 
shew an English or a Massachusetts Court, how to 
adopt the relation without adopting its most abhorrent 

consequences. And the reason of this is obvious. 

Slavery is an abuse. It is not a thing to be reformed 
or regulated. Take away its incidents of oppression 
and baseness, and it is all gone. So far as it exists at 
all, it exists for evil. W^o have been told that no prac- 
tical evil is found to occur in New York or Pennsyl- 
vania, from allowing a temporary existence to slavery 
in the case of sojourners. Having no evidence be- 
fore us on this point, we can only form an a priori 
judgment. I do not doubt that great, that irreparable 
evil occurs wherever slavery is tolerated, be it for a 
century or for a day,— and I conceive this to be the 
doctrine of Massachusetts. We hear no complaints, 
it is said, from those States. True; neither do we 
hear any complaints against slavery, from Georgia or 
Louisiana. Evil may be their good. Supposed pecu- 
niary advantages may with them outweigh moral 
ones. I judge them not. It is enough to say that, as 
a sovereign State, Massachusetts does not borrow her 
views of slavery from States that may deem it right, 
or pleasant, or profitable to allow it. 

The condition of a Louisiana slave, held as such in 
Massachusetts, is anomalous. We have no common 
law to regulate it. My learned brother has laid down 
the principle, that it vi ill be the province of the judi- 

(1) 20 How. St. Tr, 79. 
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cial tribunals, and not of the Legislature, to do this. 
What then are to be the rights and duties of this very 
peculiar member of oursocietj' ? Can he make a con- 
tract .' Will you give efTect to his marriage ? Or shall 
it be void, and his children illegitimate? Are the 
children of the slave mother born here to be also 
slaves ? Or will their father, if ho should he a free 
citizen of Massachusetts, be entitled to his own chil- 
dren ? If the slave see a crime committed by his 
master, shall he be admitted as a witness? Alas for 
the slave, if he testify against his master ! The ex- 
clusion of slave testimony is an innispiinsable part ot 
the institution of slavery. If a slave in Massachu- 
setts is slandered, has he a remedy ? Is his character 
his own ? If he is assaulted by a stranger, has he his 
action as a person^ or is it with the master, as for an 
injury to property 7 Shall there be any protection 
for the slave against his master ? May the masterbe 
hound to keep the peace towards him ? Prsbnbly not ; 
for in the case of an adult, the utmost violence might 
be necessary to compel submission. There can be no 
divorce between such parties, for cruelty ; — no cancel- 
ation of indentures, for abuse of authority. A slave 
has no civil rights. Even to maim or murder him, is 
only an offence against Government: and is punished 
on the same principle that we forbid cruelty to brutes, 
—not for their sakes, but lor our own. If the slave 
refuse to leave the State, how shall he be compelled ? 
Will you jvistify an assault and battery upo;^ bim ? — 
Suppose he kill his master in self-defence ■ is his 
crime murder ? How far will this Court go, in , iving 
validity to contracVa for the hiring or sale of slaves 
here ? If one stranger sells to another the slave he 
has brought with him, and does not deliver him, will 
you sustain trover for a human being ? Or, sitting as 
a Court of Equity, will you enforce specific perform- 
ance of a contract for the sale of a fellow creature, 
thus making the Supreme Court an instrument in the 
domestic slave-trade ? 

These consequences seem indeed revolting, but 
they are in character with the system to which they 
belong. 

I have thus endeavored to show that the extension 
ol slavery hero is unlawful and inexpedient. It is 



cause for the sinccrcst gratification, to reflect that 
this question, important to our whole country, is to be 
loft in the hands of the judiciary of Massachusetts. 
The eloquent encomium of Sir William Best, on the 
Courts of his own country, will not be thought inap- 
plicable here, by the fi lends of freedom, lookintr, as 
they will, with anxious hope, to the decision of this 
tribunal. 

« It is matter of prido,' says that eminent judire, 
' for me to recollect, that whilst economists and politi- 
cians were recommending to the Legislature the pro- 
tection of this traffic, and senators were framing laws 
for its promonon, and declaring it a benefit to the coun- 
try,— the judges of the land, above the age in which 
they lived, standing upon the high ground of natural 
right, and disdaining to bend to the lower doctrine of 
expddiency, declared that Slavery was inconsistent 
with the genius of the English Constitution, and that 
human beings could not be the subject matter of prop- 
erty. As a lawyer, I speak of that early determina- 
tion, when a different doctrine was prevailing in the 
Senate, with a considerable degree of professional 
pride.' (I) 

The generous boast of the English poet haunts the 
memory of every lover of liberty : 

* Slaves cannot breathe in England : — if their lungs 

I^eceive otir air, that moment they are free. 

T touch our country, and their shackles fall — 

A .;i!'3 noble, and bespeaks a nation proud 

And jealous of the blessing. — ' 

Thiti exalted pride cannot be fully ours. We have 
«old it for a price. The fugitive from slavery fa 
hunted like a felon, through this favored State. Let 
us stop there. Let not the accursed system thrive 
among us. If we are to be restrained from attacking 
the giant trunk, — if we have even consented to let a 
single bough shoot over among us, to taint our air, — 
I trust by the blessing of Heaven, we have yet 
strength and virtue enough to lop its luxuriancc.~ 
God forbid that the deadly branches should bend over 
and strike root, to became in their turn, a parent- 
stock, growing up in the soil of Massachusetts. 



(I) Forbes \ . Cochrane, 2 Barn. & Cr. 470. 
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Hon. Rt/Fus Choate followed, for the Petitioner, 
and, after remarking that his colleague had exhaust- 
ed the subject, and that he intended to argue on 
more narrow grounds — said that the proposition con- 
tended for by the counsel for the Respondent was 
this : that an inhabitant of a slaveholding State may 
bring his slave into Massachusetts, may restrain 
him here as a slave for an indefinite period— for any 
period that should not absolutely domiciliate the 
master,— -and may carry him by force back again 
into slavery, when he returns. 

He said, the extent to which this principle might 
practically be carried, could not fail to suggest 
doubts of its soundness. If one planter may bring 
one slave into Massachusetts and so restrain him, 
every one may bring any number of his slaves. If 
he may hold him, through a summer's residence, as 
a slave, he may cause him to labor as a slave, and 
by all the means, under all the penalties, by which 
slave labor is exacted in Louisiana. All the inci- 
dents of slavery must accompany the relation. The 
law of Massachusetts did not recognize slavery, and 
therefore could not regulate it. It must exist here 
just as it exists in Louisiana. It must exist here 
under the law of Louisiana, admitted by comity> and 
according to that law. Such was Lord Mansfield's 
opinion, as expressed in Sommersett's case. The 
consequence might be, that slavery, in its most of- 
fensive forms, might be practically administered in 
Massachusetts. It will be proper to discuss the 
question in a historical and chronolo,i^ical order. 

What was the law of Massaehusetts upon the sub- 
ject, before the adoption of the Federal Constitu- 
tion—and how far did the adoption of that instru- 
ment change it ? 

And he would state the first question, thus : — is 
fliere any evidence or any ground for the Court to 
presume, that, when the State of Massachusetts, be- 
tween the years 1770 and 1783, abolished the insti- 
tution of domestic servitude, she letained or adopt- 
ed the principle, that a foreign slaveholder might 
bring his slaves within her territory, — restrain and 
treat them as slaves, aa long as he pleased to stay, 
not gaining a domicil, — and carry them away 
again by force into slavery ;— and that, to a habeas 
corpus sued by the slave in her domestic courts, the 
master might plead the foreign law of slavery ? 

There is no such evidence, and no ground for 
fluch preaumption. He contended, on the contrary, 



that it was entirely clear, that, when domestic sla- 
very was abolished in this Slate, it became at once 
part of its jurisprudence that no foreign law of 
slavery thenceforward could have any effect or op- 
eration, or be in any manner recognized against a 
slave asserting his liberty in her courts, — that, to a 
foreign law of slavery, comity was not to be extend- 
ed, — that, in this conflict of foreign and domestic 
laws, the former must yield. 

He argued in support of this proposition, on sev- 
eral grounds. In the first place, at the time when 
this State abolished slavery, it was a well settled, 
well known principle of the law of England, that, 
when a nation ceases to tolerate the existence of 
demestic slavery, a foreign law of slavery cannot be 
set up in its courts against a slave asserting his lib- 
erty on the domestic law, — in other words, that the 
comity of nations does not require or justify any 
tolerance of a foreign law of slavery. This was set- 
tled in Sommersett's case. That case decided two 
points •.—first, that the institution of domestic sla- 
very did not exist in England — second, the general 
priaciple, that comity cannot be applied to a foreign 
law of slavery coming in conflict with t?ie domestic 
law of liberty. 

It is argued on the part of the respondent that no 
principle concerning the comitjr of nations was set- 
tled in Sommersett's case — I)ecause it is said that 
the phrase, comity of nations, imports respect paid 
to the law of a foreign and independent nation, — 
that the British West Indies are not independent of 
England. But this is not so. The comity of na- 
tions, a/the phrase is universally understood in the 
books of law, means a respect paid to a foreign law 
a lex loci — whether of an independent State or a 
State not independent. It does not suppose 
a conflict of independent nations, but a conflict 
of codes. It is a respect paid not to a nation because 
she is independent and may go to war, but it is paid 
according to a general principle of justice to every 
community, so considerable and so distinct, as to 
have a local judicature and local courts. Thus the 
respect paid in England to the local law of Scotland, 
is paid by the comity of nations. Mr. Hargrave's 
argument and the language of the court plainly 
show that the question whether the lex loci of the 
West Indies should be allov/ed to be pleaded against 
the domestic law, was discussed as a general ques- 
tion concerning the comity of nations, and that it waR 
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decided against the lex loci — not because the West 
Indies were not independent of England, but be- 
cause no foreign law of slavery, of whatever nation, 
can be set up against the domestic law of freedom. 

This having been the settled law of England, at 
the time we abolished slavery, it became instantly 
part of our law. The second point adjudged in 
Sominersett's case was authority here. It was de- 
cided before the Revolution. It settled and ascer- 
tained a great general principle of the common law 
applicable to the Conflict of Laws, and so soon as 
that principle became applicable to our circumstan- 
ces — that is, so soon as we abolished slavery — it had 
instantly the force of authority. Whether it had 
the force of authority or not, there was the most sat- 
isfactory evidence, that it was adopted here. As a 
general rule, whenever a principle is shewn to have 
been part of the common law of England at any giv- 
en period before the revolution, it is to be presum- 
ed to have been part of the law of the Colony or 
Province of Massachusetts, at the same period, if 
applicable to its circumstances. If the inquiry is, 
what was the law of Massachusetts in 1774, we re- 
fer to the decisions of Wesirainster Hall of that time, 
to ascertain it. When slavery was abolished here, 
therefore, is is to be presumed that we adopted the 
principle which forms the second point decided in 
Sommersett's case. 

This presumption is strengthened by historical 
evidence. The historians of Massachusetts, and 
Dr. Belknap, in his letter to Judge Tucker,{J) prove 
that slavery had been nearly or altogether abolished 
before the revolution. The case of Somraersett was 
re-printed and circulated here — it was cited in the 
courts. Negroes were encouraged by it to sue for 
tlieir liberty — and the Courts of Justice, long before 
the State Constitution (as early as 1770) universal- 
ly sustained their claim. Was it to be believed, 
that, when we thus by acclamation adopted one part 
of liie doctrine in Sommersett's case, we rejected 
llie other ? That, when we followed the splendid 
example of England, and declared that our own cit- 
izens should not pollute our soil with slaves, we did 
not also follow the entire example, by declaring that 
foreigners should not do what was forbidden to our 
citizens 

The principle was applieablo to our circumstan- 
ces at that time — it accorded perfectly with our 
known feelings and dispositions on the subject of 
slavery — the public mind was fully prepared for it — 
and it cannot be doubted that it was adopted. It 
might be added, that there was not the slightest ev- 

(1) In the Massachusetts Historical Collections. 
See also, Bradford's History of Massachusetts. 



idence of any local law of Massachusetts on this 
subject different from the law of England — tliere 
were no decisions and no practice and no recollec- 
tioris of court or counsel to shew it. There was 
nothing in our relations at that time to the other 
Colonies to induce a presumption that we should 
refuse to adopt this principle of English law, from 
any disposition to favor their system of slavery. It 
is notorious, that we were hostile to those systems, 
and that ill blood was excited between the Northern 
and Southern Colonies, on the subject of slavery, 
before and during the revolution. This feeling man- 
ifested itself strongly during the discussion on the 
articles of confederation. It is well known, that 
some of the- free Slates even refused to permit slave- 
holders to follow fugitive slaves into their territo- 
ries. Can there be stronger evidence that they did 
not adopt any such principle of comity as is here 
contended for — and did adopt the whole doctrine of 
Sommersett's case ? The state of feeling, — in tho 
Convention which formed the Federal Constitution, 
and in the Conventions of the fiee States which 
adopted it,— touching the question of slavery, is 
matter of history. 

Stronger reasons existed, why England should 
have respected the lex loci of her own West India 
islands concerning slaves, than that we should have 
respected the lex loci of the other Colonies. Eng- 
land had made the lex loci of the West Indies ; she 
had reared up slavery there ; she had, in various 
ways, through her legislation and by her public offi- 
cers, invited her West India subjects to bring their 
slaves to England, on the assurance that their prop- 
erty in them should be respected. Many thousands 
of them were there, at the time Sommersett's case 
was decided^ whom that decision instantly enabled 
to set themselves free. It must have been a clear 
and energetic principle of the English law, which 
asserted itself against all these interests and consid- 
erations. It could not be pretended that we were 
under any such obligation— as that of England to 
her West Indies— towards the Southern Colonies 
of this Country. We had nothing to do in forcing 
slavery upon them, and without injustice or discour- 
tesy, might exclude it from our territsry. 

An additional ground of presumption that the doc- 
trine of Sommersett's case was adopted here, is, 
that it was even then the doctrine of every code of 
Europe. It is part of the universal jurisprudence 
of all civilization, and not merely of the common 
law of England. Authorities cited in Mr. Har- 
grave's argument, and Mr. Justice Story's authori- 
tative and masterly work on the Conflict of Laws 
fully sustain this position. No State in Europe, 
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having abolislicd slavery at home, though permit- 
ting it in its colonics, allows the colonial law of sla- 
very to be plfadi'd against the slave asserting his 
liberty in the domestic court; and none did so at the 
time slavery was abolished here. How was it to be 
pretended, that we disregarded the universal exam- 
ple? 

An examination of the general principles, by 
which the extension of comity to a foreign law is 
admitted to be regulated, will shew that it is impos- 
sible tiiat Massachusetts should have introduced in- 
to her code the principle of comity here contended 
for. Those general principles are clearly slated by 
Mr. Justice Story in his ' Conflict of Laws.' It ap- 
pears to be clear that comity is not to be applied to 
a foreign law which is contrary to morality. jNow 
in the judgment of the law of Massachusetts as it 
stood in 1789, slavery was contrary to morality. 
The Constitution of Massachusetts (its paramount 
law) asserted the great principle that all men are 
born free, and that the right to liberty was inalien- 
able. It follows that to deprive one of that liberty 
is unjust, and contrary, of course, to morality. By 
the law of Massachusetts, then, as declared in 1780, 
slaveholding is immoral. What sort of comity is 
that, which compliments a foreigner with the license 
to commit what the law declares to be a crime, if 
committed by an inhabitant Comity is only poli- 
cy and courtesy — and is never to be indulged, at 
the expense of what the Stale, as a Stale, by its pub- 
lic law, declares 'to be justice. 

Dr. Belknap stales, in his letter before referred 
to, that the clause before cited from the Declaration 
of Rights, (the inalienableness of liberty) was in- 
serted expressly to put the abolition of slavery on a 
general principle, that is, upon the principle that 
slavery is unjust — immoral — against natural rights. 
That this sentiment of the law of Massachusetts is 
further manifested by the statute of 1789, c. -18. It 
may be added that every historian of that time as- 
serts, und every well-informed man in the commu- 
nity now believes, that by the public sentiment of 
Massachusetts of that lime, slavery was held unjust 
and criminal. 

Conjily to a foreign law, upon the general princi- 
ples which regulate it, never is extended so far as 
to permit a foreigser to do with impunity that which 
the domestic criminal law punishes in a citizen. 
But if a foreign mastei may, on the foreign law, re- 
strain his slave here for the purpose of carrying him 
H)ack to slavery, and the slave should make an eflbit 
to escape, and, in the struggle, his master should 
hill him, the act would necessarily be innocent, e.\- 
cusable, or justifiable. The same act, conimiUed by 
a citizea of Massachusetts, would he murder. 'Xliis 



license to a foreigner, to be exempted from a domes- 
tic criminal law governing the citizen, may be given 
by special and arbitrary dispensation, but can never be 
the result of general principles. 

It was also to be observed, that no decision of any 
court of any free State had been produced to shew 
that a different doctrine had been holden elsewhere. 
The opinion of Judge Morria.so far as it bears on this 
question, was an obiter dictum, and is no evidence 
of the law of Indiana. The point in judgment he 
decided rightly. The special legislation of some free 
States, for the protection of the master's property in 
slaves during a temporary residence, has no tendency 
to shew that the common law of those States would 
allov/ that protection — but implies that it would not. 
It can have no tendency to illustrate our comuiou 
law. Decisions are referred to, that slaves, who have 
been carried by their masters into a free State, tem- 
porarily restrained there, and brought back to a slave 
State, (having, while in the free State, made no as- 
sertion of their liberty by writ,) may be holden as 
slaves, that if, that a temporary residence in a free 
State, unaccompanied by a suit for liberty there, could 
not be set up, on their return to the slave State, against 
the title of the master. But this had not the slightest 
tendency to shew, that if the slave had sued for his 
liberty, while in the free State, his claim must not 
have been allowed. The same doctrine is holden in 
the Admiralty Court of England, where, however, 
the doctrine of Sommcrsett's case is admitted to be 
settled law. 

On these grounds it is submitted, that the court 
will presume and declare, that up to the adoption ot 
the Federal Constitution, it was a principle of the 
common law of Massachusetts after she had abolished 
slavery, that national comity was inapplicable to a 
foreign law of slavery set up in her courts against a 
person asserting his liberty under the domestic law. 

2. — The next question is, to what extent did the 
adoption of the Federal Constitution change the com- 
mon law of Massachusetts ? 

It made just such a change, as the terms of that in- 
strument, justly construed, created — and no more 
All grants of power to the general government or to 
the ether Slates, all prohildiions upon the power of 
this State, are to be justly construed and enforced ; 
and beyond that, the court will say, the common law 
of Massachusetts underwent no change. IJ", before 
the adoption of thai instrument, the common law of 
Massachusetts did not extend comity to any forcif;n 
law of slavery, it docs not now, unless the terms of 
the constitution, properly construed, require it to do 
so. All schools of constructityi must admit this piin- 
ciple. 
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Then, there is no clause in the constitution, giving 
to this master the right to assert the law of Louisiana 
against the law of Massachusetts, and prohibiting 
Massachusetts from asserting her common law, under 
the circumstances of the case now before the court. 
The provision concerning fugitive slaves is admitted 
to be inapplicable. The decision of Mr. Justice Wash- 
ington and of the court of Louisiana itself are directly 
in point. The case, then, of a master voluntarily 
bringing his slave here, stands on the old, unaltered 
law of Massachusetts. 

To assert that the new relations and closer union 
created by the Federal Constitution required a comi- 
ty to the local law of slave States, which did not ex- 
ist before, avails nothing. The court will require ev- 
idence, that this State determined, upon the adoption 
of the constitution, to extend such comity. But there 
is no evidence of an intention to do any thing,to give any 
thing, but the constitution itself. There is no legislation 
showing such intention. It was well known, too, that 
what the constitution actually conceded on this subject, 
the free States conceded reluctantly, and on the princi- 



ples ef compro!T!i«e. To imply concessions beyond 
such a grant, accompanying it but not named in it, 
would be wholly inadmissible. 

It was said, since the adoption of the constitution, 
we are not at liberty to say, that slaveholding is im- 
moral. But it has been shown, that, by the law of 
Massachusetts before the constitution, slaveholding 
was declared immoral, and -.ibolished ; and the princi- 
pie of the inapplicableness of comity to foreign laws 
of slavery settled. We do not, by the constitution, 
falsify our legal history. We do not, by the consti- 
tution, declare that it is moral or lawful to do any 
thing more within our territory, than to arrest a fugi- 
tive slave, and take him at once away. Beyond that, 
the legal morality of Massachusetts is unchanged. 
All other acts and incidents of slaveholding are by our 
law as immoral as ever. Legal Morality, so to speak, 
like all the parts of law, is arbitrary, conventional, and 
of positive institution, to a great extent. The gov- 
ernment of a country may declare the same act im- 
moral in one part of its territory, and moral in another. 
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Mr.. C. P.CrnTis remarked, in reply to Mr. Choatc, 
that we sliouM keep clearly in view the point pre- 
sented on this return. The point is that a citizen of a 
State of this Union, in which shivery is tolerated, who 
comes lu>re for business or pleasure, hrinfring a slave 
witli him, may retain the slave and take hini away 
Avheu he returns (o his own State, and this will be no 
violation of the laws of Massachusetts. 

It is conceded that this child is a slave by the law 
ol Louisiana, Moveable property accompanies the 
proprietor iin his change of domicii, and its rights fol- 
low his person like his shadow. What is the law of 
property in his own country, is as to him, the law in 
the country which he visits. 

It has net been denied that it is the province ol the 
courts to decide how far a foreign law shall by com- 
ity be introduced here. It the court may decide on 
the admission of the foreign l<.w, it may modify that 
law. The court would allow the slaveholder to take 
away his slave, but not to beat him, or exercise over 
him any authority ,{except that of necessary restraint,) 
which though lawful at home, would be unlawful 
here. 

The principles of '■■ .ternalional law are broad enough 
to admit comity to apply in this case. The case ot 
Madrazo, in Barnwell and AlJerson, recognises a 
right of property in slaves. It is true that some years 
after, Mr. Justice Best, one of the Judges who decid- 
ed that case, indulged in some remarks at variance 
with this decision, but they were uncalled for by the 
occasjon on which they were uttered, and only went 
to show his private opinion. In the case of the Ante- 
lope, 10 Wheaton, it was decided by the Supreme 
Judicial Court of the United Slates, that the Spanish 
claimant should recover the slaves that had been ta- 
ken from his vessel and which were identified, and 
the demand of the Portuguese Consul was refused 
only on the ground that he furnished no evidence 
tiiat any of the slaves belonged to Portuguese sub- 
jects. Thus the slaves were clearly recognized as 
legal property. The claimant of such property may 
not, in the opinion of some, have a moral right to hold 
it, but the question iierc to be settled is, not what a 
moralist would say of the claim, but what is the law ? 

In a court of law the morality of an act is lo be 
judged of by a legal standard. So say Sir Wm. Scott, 
and Ch. J. Marshall. Is it immoral, then, iudn-ino- 
Jjy such .standard, to send this child back to Louisiana ! 



In the case of the Cotnnionwcalih v. Grilhth,(l) it 
was decided that in the case of a fugitive slave, this 
court are to give a cei tificate to enable the master to 
take back his property. Is that to be considered im- 
moral, which the court is bound to assist in doing ? 

The junior counsel relies on tin? constitution of Mas- 
sachusetts, which asserts that ail men are born free 
and equal. Suppose it to be true that under this con- 
stitution it was illegal to hold slaves, yet a change has 
since been made by ti»e adoption of the constitution 
of the United States, and it is not for us now to de- 
nounce as legally immoral, a practice which is per- 
mitted and sanctioned by the supreme law of the land. 
But it is said the United States constitution was a 
compromise. True. There was a compromise as to 
the mode of raising the revenue, and as to the ratio of 
representation, &c., and notwithstanding the alleged 
immorality of slavery, we all accede to a compact by 
which slaves are allowed to be represented. The law 
ot Massachusetts was changed by that instrument, so 
that even if according to our law, slavery were im- 
moral before 1789, it is not so now. Admitting that 
slavery was abolished in Massachusetts in 1770, the 
conclusion is not aflTecfed by the admission. 

It is said there can be no reciprocity in this matter 
between us and the north, for wc have no slaves, and 
therefore Louisiana cannot return the favor here ask- 
ed. It is true that the favor cannot be reciprocated 
exactly in kind, but there may bo cases in which the 
courts of Louisiana may be called on to aid a citizen 
of MassacliuscttSj as in reclaiming a fugitive wile or 
son, or in seizing a party for whom he was bail. Couid 
tlie courts there say in such a case, that they had ia 
Louisiana, no law of the kind sought to be enforced, 
and so there could be no reciprocity, and on that 
ground refuse their assistance ? It may be said tlia*, 
in the case of a wife or the principal in a bail bond, a 
contract exists, but there is no contract in the case of 
a son. 

As to the case of the slaves cast upon the Bi-rmn- 
das and set free by the courts of that island, it is said 
that their emancipation has been submitted to without 
remonstrance on the part of our govcrment. How do 
we know that? How should wc learn it, if remon- 
strances had been made ? Arc diplomatic measures 
sounded with a trumpet through the land ? But wc 
do not know the circumstances of that occurrence ex- 
cept by public rumor. If the facts arc as rumor has 
reported them, it was a mo^t extraordinary act — that 

" "(1 )T i^kkTiii^i 1 r 
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he property of a friendly nation, cast on shore by a 
form, should be Corcibly taken away from the own- 
ers. The books are full of cases of every other spc- 
cies of property, in which it has been held that, so 
circumstanced, it should not be confiscated. The 
case in the 10th Wheaton, is exactly like the Bermu- 
da case, and the courts of the United States restored 
the property to the owners. So that the Bermuda 
law, if rightly reported, conflicts with ours. 

We have been reminded of the southern laws, by 
which colored cooks, seamen, &c. on board our ships 
cominof into the ports of slave States, are imprisoned. 
But tlieir laws have been adjudged unconstitutional 
and void. Mr. Justice .Tohn?on, one of the Judges of 
the Supreme Court, liberated those who were impris- 
oned under these laws, and the laws themselves have 
since been altered. No instance of stich imprison- 
ment, we believe has occurred since Judge Johnson's 
decision, and probably no more will occur. 

[Putnam J. I know of one instance which has oc- 
curred within three or four years, at Charleston.] 

It is said that there is no room for comity, where 
the subject has been made a matter of express regu- 
lation, and that the express provision in the constitu- 
tion as to one case, excludes all others. But we think 
there was a good reason for inserting that provision, 
which dop.s not extend to this case. That was to meet 
a case, in which the active interposition of the court, 
required. Here we do not ask any interpositioli 
of the court, except to leave the individual just where 
it finds him. This we think a sufficient answer to the 
remark that comity does not apply, because the sub- 
ject has been one of express regulation. In the case 
in Barnwell and Creswall before cited, this same dis- 
tinction was taken, between making the law of Eng- 
land active, and leaving it passive. 

It is said the court ;nay be called upon to justify 
polygamy or infanticide, if it should be decided that 
the lex loci shotild prevail. We reply that it has pow- 
er to say that the lex loci which permits crimes, shall 
not prevail here. 

In the case cited on the other side, from the 2. Barn- 
well and Creswall, the court rely on the fact that the 
Plaintiff was a British subject. 

[Loring. — We do not so understand it. Forbes was 
considered for the purpose of that case, a Spanish sub- 
ject.] 

Curtis proceeded. It is said the practice of slavery 
is corrupting in its influence on public morals. But 
the practice of bringing slaves here, was much more 
common thirty years ago, than now. If this practice 
be so corrupting, why is it tolerated in other States ? 
Does its corrupting influence stop at the line of Rhode 
Island, where the slaveholders congregate every sum- 



mer in congidcrablc numbers The law of New 
York allows even foreigners to go thei'o with their 
slaves ; and have the morals of that State sufTored in 
constquencc ? In Pennsylvania, too, the law is sim- 
ilar- but where is the evidence of its pernicious influ- 
ence there ? If the supposition be correct, however, 
it is merely an argument to he addressed to those who 
arc to change the law, not to this court, whose sole 
business is to declare it. 

Buchell's case has been introduced on the other 
side. That was an application for a certificate, and 
was refused because the niasterhad voluntarily brought 
the slave to a free State, and therefore he was not a 
fugitive. So of the case in 2. Sergeant and Rawle, 
305. The mother was restored to the claimant, but 
the child having been born in Pennsylvania, was held 
not to be a fugitive. In both those cases, the active 
interposition of the court was claimed. 

Suppose it is decided that the master may take his 
slaves back with him, is it not for their advantage to 
be brought here ? May not the master be benefited 
by coming here, and is not the chance to escape, 
which coming here offers, a benefit to the slave ? In 
fact, many have availed themselves of this chance, to 
obtain freedom. 

It is asked how long a slaveholder may remain 
here, and retain his power to carry back his slaves on 
his return ? We answer, until by remaining, he ac- 
quires a domicil here. If this is not precise enough, 
let the legislature fix the time, as other free States 
have done. 

It is said, that it was decided in Sommersett's case, 
that when slavery is abolished, the doctrine of comi- 
ty ceases as to it. Hargrave does indeed so argue, 
but there is nothing in Lord Mansfield's opinion, to 
that effect. That case did not present the question of 
eomiiy. It was a case in an English court, of a Brit- 
ish subject claiming a right to own a slave. Where 
is the comity of nations between England and her 
colony ? As in a qu.-istion as to the custom of London 
or the custom of Kent, the court might listen to the 
lex loci, but not to considerations of comity. 

It is asserted that Sommersett's case became the 
law here. If so, why did it not also become law in 
all the other colonics— in New York, New Jersey, 
Pennsylvania, Connecticut, Rhode Wand .' Yet all 
those States have had slaves long since Sommersett's 
case, and without regard to Lord Mansfield's decision. 
It is asked, if what is not permitted to our own citi- 
zens, shall be allowed to those of other States? 
We permit strangers to make contracts which we 
might not permit to our own citizens. Among others, 
we allow them to contract for greater rates of inter- 
est of money than we permit in contracts made here,, 
and our courts enforce such engagements. 
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We do not deny that our legislature could declare 
it unlawful to bring slaves here. But till they do so, 
we have only to take the law as it is. Our law, since 
the constitution of the United States, stands on differ- 
ent grounds from what it did before that compact ; 
the people of Massachusetts have recognized rights 
in the citizens of other States changing materially our 
relations. 

It is said that though the members of the conven- 
tion from the free States, who assisted in framing the 
constitution, might have been willing to allow fugi- 



tive slaves to be taken away from those States, yet 
they might not be willing to let the master bring his 
slaves into theso States voluntarily, and use them 
here. We do not, in this case, claim any other right 
than that of needful restraint Itere, and in ih'nere, and 
as to the right to using them, notwithstanding the 
supposed horror at such an admission, the legislatures 
of New York and Pennsylvania, Rhode Island and 
New Jersey have actually enacted statutes allowing 
precisely that very privilege. 



OPINION OF THE COURT. 



August 27, 1836. 

Shaw, C.J. — ThequesUon now before the Court arises 
upon a return to Habeas Corpus, originally issued in va- 
cation, by Mr. Justice Wilde, for the purpose of bringing up 
the person of a colored child named Med, and instituting a 
legal inquiry into the fact of her dclenliou,and the causes for 
which she was detained. By tho provisions of the revised 
■code, the practice upon habeas corpus is somewhat ahe?- 
«d. In case the party complaining, or io behalf of whom 
complaint is made, on the ground of unlawful imprison- 
ment, is not in the custody of an officer, as of a Sheriff' or 
deputy, or corresponding officer of the U. S., the writ is 
directed to the Sheriflf, requiring him or his deputy to take 
the body of the person tlius complaining, or in behalf of 
whom complaint is thus made, and hav« him before the 
court or magistrate issuing the writ, and to summon the 
party alleged to have or claim the custody of such person, 
to appear at the same time, and show the cause of the de- 
tention. The person thus summoned is to make a state- 
ment uiidtjr oath, setting forth all the facts fully and partic- 
ularly; and in case he claims the custody of such party, 
the grounds of such claim must be fully set forth. This 
statement is in the nature of a return to the writ, as made 
under the former practice, and will usually present the ma- 
terial facts upon which the questions arise. Such return, 
however, is not conclusive of the facts stated in it, but the 
court is to proceed and inquire into all the alleged causes 
of detention, and decide upon them in a summary manner. 
But the court may, if occasion require it, adjourn the 
examination, and in the meantime hail the party, or com- 
mit him to a genera! or special custody, as the age, health, 
sex, and other circumstances of the case may require. It 
is further provided that when the writ isissued by one Judge 
of the court in vacation, and in the meantime, before a final 
decision, the court shall meet in the same county, the pro- 
ceedings may be adjourned into the court, and there be 
conducted to a final issue, in the same manner as if they 
had been originally commenced by a writ issued from 
the court. I "have stated these provisions the more mi- 
nutely, because tliere have been as yet but few proceed- 
ings under the revised statutes, and the practice is yet 
to be established. 

Upon the return of this writ before Mr. Justice Wilde, 
a statement was made by Mr. Aves, the respondent ; the 
case was then postponed, h has since been fully and 
very ably argued before all the Judges, and is now trans- 
ferred to and entered in court, and stands here for judg- 
ment, in the same manner as i( the writ had been origin- 
ally returnable in court. 

The return of Mr. Aves states that he has the body of 
the colored child described in his custody, and produces 
her. It further states that Samuel Slater, a merchant, cit- 
izen and resident in the city of New Orleans and vState 
of Louisiana, purchased the child with her mother in 1833, 
the mother and child being then and long before slaves by 
the laws of Louisiana ; that they continued to be iiis 
property, in his service, at New Orleans, till about the 
first of May last, when Mary Slater, his wife, the daugh- 



ter of Mr. Aves, left New Orleans for Boston, for the 
purpose of visiting her father, intending to return to New 
Orleans after an absence of four or five months; that the 
mother of the child remained at New Orleans in a state 
of slavery, but thai Mrs. Slater brought the child with her 
from New Orleans to Boston, having the child in her cus- 
tody as the agent and representative of her husband, 
whose slave the child was, by the laws of Louisiana, 
when the child was brought thence; the object, intent and 
purpose of the said Mar}' Slater being to have the said 
child accompany her, and remain in her custody, and un- 
der her care during her temporary absence from New Or- 
leans, and that the said child should return with her to 
New Orleans, the domicil of herself and her husband ; 
that the said child was confided to the custody and care 
of said Aves by Mrs. Slater, during her temporary ab- 
sence in the country for her health. * he respondent con- 
cludes by stating that he has exercised no other restraint 
over the liberty of this child than such as was necessary 
to the health and safety of the child. Notice having been 
given to Mr. and Mrs. Slater, an appearance has been en- 
tered for them, and in this slate of the case and of the 
parties, the cause has been heard. Some evidence was 
given at the former hearing, but it does not materially 
vary the facts staled in the return. The fact testified 
which was considered most material was, the declared in- 
tent of Mrs. Slaicr to take the child back to New Orleans. 
But as that intent is disVmctly avowed in the relurn, that 
is, to take the child back to New Orleans, if it could be 
lawfully done, it does not essentially change the case 
made by the return. 

This return is now to he consldsrcd in the same aspect 
as if made by Mr. Slater. It is made in fact by Mr. Aves, 
claiming the custody of the slave in right of Mr. Slater, 
and that claim is sanctioned by Mr. Slater, who appears 
by his attorney to maintain and enforce it. He claims to 
have the child as master, and carry her back to New Or» 
leans, and whether the claim has been made in terms or 
not to hold and relurn her as a slave, that intent is mani- 
fest, and the argument has very properly placed the claim 
upon that ground. 

The cnse presents an e.vtremely interesting question, 
not so much on account of any doubt or difficulty attend- 
ing it, as on account of its important consequences to 
those who may be afTecled by it, cither as masters or 
slaves. 

The precise question presented by the claim of the re- 
spondent is, whether a citizen of any one of the United 
Stales, where negro slavery is established by law, coming 
into this Slate, for any temporary purpose of business or 
pleasure, staying some time, but not acquiring a domicil 
here, who brings a slave with him as a porKoiial attendant, 
may restrain such slave of his liberty during his continu- 
ance here, and convey him out of this Stale on his return, 
against his consent. It is not contended that a master 
can exercise here any other of the rights of a slave own- 
er, than such as may be necessary to retain the custody 
of tho slave during liis residence, and to remove htnj on 
his relurn. 
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Until this discussion, I liad supposed llial llicre had 
been adjudged cases on iliis sutijeel in (liis Commnn- 
wenlih ; and it Sa hi-iieved to liave l>t!('u a pri'v;ik-iil 
opinion among lawyers, iluit if a slave is ttrou^ht volun- 
tarily and unnecciisafilv within the limits of this stale, lie 
becomes free, if he chooses to avail himself of the pro- 
visions of our laws: not so much because his eomiujf 
within our terrili>rial limit*. breailiin<r our air, or treadiuij 
on onr soil, works any alteration in his sicit//s, or eoiidi- 
ti<ni, as seiiltid |>y the law of his domicil, as because by 
the operation of our laws, there is no aisthority on tlio 
part of Mie mastei, cither to restrain the ^lave ol' his lil)- 
erty, whilst Siere, or forcibly to tnke him into custody in 
order to his removal. There seems, however, to be no 
derided case on the subject, reported. 

It is now to be considered as an established rule, that 
by the constitution and laws of this Commonwealili, be- 
fore the adoption of the Constitution of the United States, 
in 1789, slavery was abolished, rs being' contrary to the 
principles of justice, and of nature, and repuijnant to the 
provisions of the Declaration of Riglits, which is a conri- 
ponenl pari of the constitution of the State. 

It is not easy, without more time for historical research 
than I novv have, to show the course of slavery in INIas- 
sachuselts. Hy a very early Colonial Ordinance, (1641) 
it was ordered, that there should be no bond slavery, vil- 
lenage, or captivity amons;si us, with the exception of 
lawful captives taken in just wars, or these judicially 
sentenced to servitude, as n punishment for criitie. And 
by an act a few years after, (1R4.6) manifestly alluding to 
some transaction then recent, the General Court conceiv- 
ing themselves bound to bear witness ajjainsl the heinous 
and crying sin of man slealinsr, ordered that cer- 
tain nesrroes be sent back to their native country (Guinea) 
at the charge of the country, with a letter fmm the Gov- 
ernor expressive of the indiarnation ef the Court therea- 
bouts. See Ancient Charters, &c. 52, chap. 12, sec- 
tions 2. 3. 

But notwithstanding these strong expressions in the 
acts of the Colonial Government, slavery to a certain ex- 
tent seems to have crept in ; not probably by force of an)' 
, law, for none such is found or known to exist; but rather, 
It may he presumed, from that universal custom, prevail- 
ing through the European colonies, in the West Indies, 
and cn the coniinsnt of America, and which was fostered 
and encouraged by the commercial policy of the parent 
stateg. That it was so established, is shown by this, that 
by several provincial acts, passed at various times, in the 
early part of the last ceiittiry, slavery was recognized as 
exislinn in fact, and various regulations w'cre prescribed 
in reference to it.— The act passed June. 1703. imi)osed 
certain restiiclion^ tipon inanninission, and subjected the 
master to the relief and support of the sbwes, notwith- 
standing such mnniimission. if the resridalions were not 
complied with. The act of October, 1705. levied a duly 
and imposed various restrictions upon the importation of 
nesjrocs, and allowed a drawback upon nnv neerro, thus 
iinported and for whoin the dulv had been paid, if expori- 
ea within the space of twelve months and bona fide s.(M 
in any other plantation. 

How, or bv vvhnt act particnlarlv. slaverv was abolish- 
*>d in Massachusetts, whether bv the adoption of the ot.in- 
lon in Somitiersptt's ease, as n declamtioii and moflification 
nf the common law, or bv Ihf Dpobralion of Independ- 
ence, or bv the Constitution of 17R0. it is not now verv 
rasy to determine, and it is rather a matter of cmiositv 
than of niiliiy ; il being' aareed on all hands that if nril 
■abolished before, it was so bv the decl.irniton of ri-rhls. 
In the case of Whwhcndnn vs. Tlnffiehl. 4 !\!a<:s. U. 123, 
which was a case between two lowits respectine the sup- 
port of a pauper. Chief Justice Par>!ons. in ffivins" the 
opinion of the court, slates, that at the first action which 
came before the eonrt after the eslablishinent of the con- 
stitution, the indffos declared, that bv virtue of the de- 
claration of riehts. slavery in «tale was no more. 
And he mentions another ease. J.illhtnn vs. TuUIp. 4 
Mr^v R. 128, note, in which was staled as the unanim- 



ous opinion of the court, tlial a negro born within Iho 
JSiatf, before the coii»tiiiUii)U, was born free, though born 
of a female slave. 'I'lio chief jujitice, however, states, 
that the general practice and common usage iiave been 
0)i(»o«ied to this opinion. 

it has recently l>eeu stated as a fact, that there wore 
judicial decisions in this stale prior to the adoption of the 
present coiisliiutioii, holding that negroes born here of 
slave parents were free. A fad is staled in the above 
opinion of Chief Justice Parsons, which may accounl for 
this susrgOi.tion. lie states ilnit several negroes, born in 
this counlry, of imported staves, had demande<l their 
iK^edont of their masters by .suits of law, and obtained it 
by a judgment of court. The defcuee ol the master, he 
sny.><, was I'Minlly made, for such was the temper of the 
times, that a restless, discontented slave was worth little, 
and when his freedom was obtained in a course of legal 
proceedings, liis master was not holden for his .support, 
if he became poor. It is very probable, therefore, ihal 
this surmise is correct, and that records of judgments to 
this efi'ect may be found 3 but ihey would throw very lit- 
tle light on the subject. 

Without pursuing this inquiry farther, it is sufficient for 
the purposes of ihe case before us, that by the constitu- 
tion adopted in 17S0, slavery was abolished in Massachu- 
setts, upon the ground that it is contrary to natural right 
and the plain principles of justice. The terms of the tirsl 
niticle of the declaration of rights are plain and explicit. 
' All men are born free and equal, and have certain nat- 
ural, essential and unalienable rights, among which arc, 
the right of enjoying and defending liieir lives and liber- 
ties, that of acquiring, possessing and protecting proper- 
ly.' It vvould be diflRcult to select words more precisely 
adapted 10 the abolition of negro slavery. According to 
the laws prevailing in all the stales, where slavery is up- 
held, the child of a slave is not deeiricd to be born free, 
a slave has no right to enjoy and defend his own liberty, 
or lo acquire, possess, or protect propert_v. That the de- 
scription was broad enough in its terms' to embrace ne- 
grops, and that it was intended by the framers of the con- 
stitution lo embrace them, is proved b^' the earliest con- 
temporaneous construction, by an unbroken scries of ju- 
dicial decision*, and by a uniform practice from the adop- 
tion of the constitution to the present time. The whole 
tenor of out policy, of onr legislation and jurisprudence 
from that lime lo the present, has been consistent with 
this construction, and with no other. 

Such being the general rule of law, it becomes neces- 
sary to inquire how far it is modified or controlled in its 
operation : eilher, 

1. By the law of other nations and stales, as admitted 
by Ihe comity of nations to have a limited operation with- 
in a particular state ; or 

2. By trie constitution aitd laws of the United Stales. 
In considerinir Ihe first, we may assume that the law of 

tliis stale is analogous to the law of England, in this re- 
spect •, that while slavery is considered as unlawful and 
inadmissible in both, and this because contrary to natur- 
al rii>ht and to laws designed for the security of personal 
liberty, yet in both, the e.fistence of slavery in other 
countries is recognised, and the claims of foreigners, 
growing out of that conditior., are to a certain extent, re- 
spected. Ahnost the only reason assigned by Lord Mans- 
field in Sommersett's case was. thnl'slaverv is of such a 
nature that it is incapable of being introdncefl on a;tv 
reasons moral or political, but only by positive law ) and, 
it is so odious, Ihal nothing can be suffered to support it 
bill positive law. 

The same doctrine is clearly staled in the full and able 
opinion of Marshall C. J., in ihe case of the Antelope, 10 
Wheat. 120. He is speaking of iho slave trade, but Ihe 
remark itself shows thai it applies lo the state of slavery, 
' That it is contrary to the law of nature will scarcely be 
denied. That every man has a natural right to the fruits 
of his own labor, is irenerally a»lmiited, and that no other 
person can rightfully deprive him of those fruils, and ap- 
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proprialc Uiem ogainst his will, seems to be llio neccssnry 
icbutt of llie admission.' 

JJul although slavf-ry and the slave Irado arc deeincd 
coiitrnry to natural riglit, yet ii is sullied hy the judicial 
<'ucisions of this country aiid at' Llngland, lliat it is not 
contrary to the law of nations, 'i'lie'auiliorities are cited 
ni the case of iiic Antelope, anti that case is itself an au- 
thority directly in point. 'J'lie consequence is, that each 
.independent eoinniunity, in its intercourse with every oth- 
er, is hound to act on the principle, that such other coun- 
try has a Ihll and perfect lunhorii)' to make such laws Ibr 
tiie government ol its own sulijecis, as its own judgment 
siiiill dictate and its own con.icieiice approve, |)iovided 
tiie same are consislent with the law ol nations) and no 
independent conimuniiy has any right to inteiere with the 
acts or conduct of anoilicr state, wiUiiii the territories of 
.such state, or on the high seas, which each has an equal 
right to use and occupy ; and that each sovereign state, 
governed hy its own laws, although competent and well 
authorized to make such laws as it may think most expe- 
dient to the e.\teiit of its own territorial limits, antI for the 
govenimeiil of its own sul'jects, yet beyond liiose limits, 
and over those who are not her own subjects, has no au- 
ilioriiy to enl'orce her own laws, or to treat the laws of 
other stales as void, although c<jntrary to its own view s of 
morality. 

This view scerns consistent with most of the leading 
cases on the subject. 

Soinmersctt's cast-, 20 Howell's Slate Trials 1, us al- 
ready &i{pxi, decides that slavery, being odious and 
agninst natural right, cannot exist, except by force or|)os- 
itive law. Jiut it cleaily admits, that it may exist by 
force of positive law. And it may be reniarktid, that by 
positive law in this connection, may be as well under- 
stood customary law fis the enacinicni of a statuie j and 
the word is used to designate rules established by tacit 
iicquiescence or by the legislative act of an}' .state, and 
which derive tlieii" force and authority from such acquies- 
cence or enactment, and not because they are the dictates 
of natural justice, and as such of univtrsal obligation. 

7Vie Louis, 2 Dodson's II. S.SK, This was an elatjorate 
o[)inion of Sir Win. Scott. Jt was the case of a French 
vessel seized by an Knglish vessel in time of peace, whilst 
engaged in the slave trade. It jiroceeded upon the ground 
that a light of visitation iiy the vessels of one nation, of 
the vessels of another, could only be exercised in time of 
war, or against pirates, and that'the slave trade was not 
piracy by the laws of nations, except against those by 
whose government it has been so tieclared by law or by 
tri;aly. And the vessel was (kdi'/cred uj). 

The Amedie, 1 Acton's Jl. 2iQ. The judgment of Sir 
Wm.iiraiit in this case, upon the point on which the case 
was decided, that of the buriten ol {>roof, has been doubt- 
ed. But upon the point now under discussion, he says, 
but we do not lay down as a general principle, that this is 
a tiade which cannot, abstractedly spending, be said to 
have a legitimate exisionce. 1 say abstractedly speaking, 
because we caiiiiol legislate for other countries; nor has 
this country a right to control any foreign legislature that 
may give permission to its subjects, to prosecute this trade, 
lie however held, in consequence of the principles declar- 
ed by the British government, that he was bound to hold 
prima Jar'i', that the Irafiic was unlawful, and threw on 
liie claimant the burden of proof, that the Irafiic was per- 
Milted by the law of his own countrj'. 

TIte Viana, 1, Dodson, 95. This case strongly corrob- 
orates the general principle, that though the slave trade is 
contrary to the principles of justice and humanity, it can- 
not with truth be .= aid, that it is contrary to the laws of 
all civilized nations ; and that courts will respect the prop- 
erly of persons engaged in it, under the sanction of the 
laws of their own country. 

Two cases are cited from the <lecisioiis of courts of 
common lav/, which throw much light upon the subject. 

Madrazo vs. Willis, 3 B. and Aid. .':'o.3. It was an ac- 
tion bronghf by a Spaniard against a British subject, who 
had unlawfully and svithoul justiliable cause, caplure<I a 



ship with three hundred slaves on board. The only ques* 
tion was the amount of damages. Abbott C. J., who 
tried the cause, in reference to the very strong language 
of the acts of Parliaineni, declaring the traflic in slaves a 
violation of right and contrary to the first principles of 
justice and humanity, doubted whether the owner could 
recover damages, in an English Court of Justice, for the 
value of the slaves as property, and directed the ship and 
the slaves to be sepaiately valued. On funhorcuusider- 
ation he and the whole court were of opinion, thai the 
plaintilTwas entitled to recover for the value of the slaves.- 
i'hat opinion went upon the ground that the traffic in 
slaves, lutivcver wrong in itself, if prosecuted by a Span- 
iard between Spain and the coast of Africa, and if per- 
mitted by the laws of Spain, and not restrained by treaty, 
could not be lawfully interrupted \iy a British sul>ject, on 
the high seas, the common highway of nations. And Mr. 
Justice Baylcy in his opinion, after stating the general rule 
that a foreigner is entitled, in a British court of justice, to 
compensation for a wrongful act, added, thai although the 
language used by the statutes was very strong, yet it could 
only apply to British subjects. It is true, he further says, 
tliat if this were a trade contrary to the laws of nations, a 
foreigner could not maintain this action. And Best J. 
spoke strongly to the same effect, adding that the statutes 
speak in just terms of indignation of the horrible traffic in 
human beings, but they speak only in the name of the Brit- 
ish nation. If a ship be acting contrary to the general 
law of nations, she is thereby subject to confiscation ; but 
it is impossible to say that the slave trade is contrary to 
what may be called the common law of nations. 

Forties vs. Cochrane, 2 Barn. & Crcssw. 448. 3Dow!.& 
Ryl. G7y. This case has been supposed to conflict with 
ti)i' one last cited ; l>ul I apprehend, in considering the 
piiiiciples upon which they were decided, they will be 
found f,i be perfectly reconcilable. The plaintifl' a Brit- 
ish fubjoct, domiciled in East Florida, vhere slavery was 
established by law, was the owner of a plantation, and of 
certain slaves, who escaped thence and got on board a 
British ship of war on the high seas. It was held that he 
could not maintain an action against the master of the ship 
for harboring the slaves after notice and de.-nand of them. 
Some of the opinions given in this case are extremely in- 
structive and applicable to the present. Ilolroyd J., in 
giving his opinion, said, thai the plainliff could not found 
his claim to the slaves upon any general light, because by 
the English laws, such a right cannot be considered as wai- 
ranted by the general law of nature, that if the plaintifT 
could claim at all, it must be in virtue of some right, which 
he had acquired by the law of the countiy where he was 
domiciled, that when such rights arc recognized by law, 
they must be considered as founded, not upon the law of 
nature, but upon the particular law of thai country, find 
must be co-extensive with the territories of that stale; 
that if such right were violated by a British subject, with- 
in sucli territory, the party grieved would be entitled to 
a remedy, but that the law of slavery is a law in inriium, 
and when a party gets out of the territory, where it pre- 
vails, and under the protection of another j)ovver, without 
ail}' wrongful act done by the party giving that protec- 
tion, the right o( the master, which is founded on the muni- 
cipal law of the place only, does not continue. So in 
sj^eaking of the effect of bringing a slave into England, 
he says, he ceases to be a slave in England, only because 
there is no law, whicii sanctions his detention in slavery. 
Best J., declared his opinion to the same efl'ect. Slavery 
is a local law, therefore if a man wishes to preserve his 
slaves, let them attach them to him by affection, or make 
fast the bars of their prison, or rivcl well their chains, for 
the instant they get beyond the limits, where slavery is 
recognized by the local law, they have broken their chains 
— they havo escaped from tlieir prison, and are free. 

That slavery is a rcla'ion founded in force, not in right, 
existing, where it tloes exist, by force of positive law, 
and not recognized as founded in natural right, is intimat- 
ed by the definition of slavery in the civil law ; ' jSeni- 
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tus est conslilullo juris gcjilium, qua quis dominio alieno 
contra natJiram s7U)Jiciiur.' 

Upon a general review of ibc authorities, and upon an 
applicalioij of iho well established jiriiiciples U))on this 
subject, we ihiuk they fully niainiain ihe point stated, that 
though slavery is coiurary to natural right, to the princi- 
ples of justice, bumauiiy and sound policy, as we adopt 
thein and found our own laws upon Iheui, yet not being 
contrary to the laws of nations, il any other stale or coni- 
munity see lit to esli-'. lish and eonimue slavery by law, so 
far as ihe legislative power of that country exiunds, we 
are bound to take notice of the existence of those laws, 
and we are not at liberty to declare and hold an act done 
within those limits, unlawful and void, upon our views of 
morality aiid policy, which the sovereign and legislative 
fiovver of the piaco; has pronounced to be lawful. If 
therefore an unwarianied interference and wrong is done 
by our citizens to a foreigner, acting under the sanction of 
such laws, and within their proper limits, that is wiihintho 
local limits of the power by whom they are thus estab- 
lished, or on the high sens, which each and every nation 
has a riglil in common with all others to occupy, our laws 
would no doubi afl'ord a remedy against the wrong done. 
So in pursuance of a well known maxim, that in the con- 
sttuclion of contracts, the lex loci contractus shall govern, 
if a person, having in oilier resi)ecls, a right to sue in our 
courts, shall bring an action against &nolhi r, liable in oth- 
er respects to be sued in our courts, upon a contract made 
upon die subject of slavery in a state where slavery is 
allowed by law, the law here would give it efiect. Aa 
if a note of hand made in New Orleans were sued on here, 
and the defence should be that it was on a bad consider- 
ation, or, without consideration, because given for the 
price of a slave sold, it may well be admitted that ouch a 
defence could not prevail, because the contract was a le- 
gal one by the law of the place where it was made. 

This view of the law applicable lo slavery, marks 
strongly the distinction between the relation of master and 
slave as established by the local la%v of particular Slates, 
and in virtue of that sovereign pov%er and independent 
authority, which each independent State concedes to ev- 
ery other, and those natural and social relations, which 
nro every where and by all people recognized, and which, 
though they may be modified and regulated by municipal 
law, are not founded upon it, such as the relation of pa- 
rent and child and husband and wife. Such also is the 
principle upon which the general right of property is 
founded, being in some form universally recognized as a 
natural right, independently of municipal law. 

This alibrds an answer to the argument drawn from the 
maxim, that the right of personal pioperty follows the 
person, and therefore, where by the law of a place, a 
person there domiciled acquires personal property", by the 
comity of nations, the same must be deemed his properly 
every where. It is obvious, that if this were lute, in the 
extent in which the argument employs it, if slavery exists 
anywhere, and if by the laws of any place a property 
can be acquired in slaves, the law of slavery must extend 
to every place where such slaves may be carried. The 
msxim therefore and the argument can apply only to 
those commodities which are every where and by all na- 
tions, treated and deemed subjects of property, lint it is 
not speaking with strict accuracy to say, that a properly 
can be acquired in human beings, by local laws. Each 
Stale may, tar hs own convenience, declare that slaves 
shall be deemed properly, and that the relations and laws 
of personal chattels shall be deemed to apply lo them; as 
for instance, that they may be bought nnd sold, delivered, 
attached, levied upon, that trespass will lie for an injury 
done to them, or trover for converting them. But it would 
be a perversion of terms to say, that such local laws do in 
fact make them personal properly generally : they can 
only determine, that the same rules of law sha'll apply m 
them as are applicable to property, and this etTecl will 
follow only so far as such laws vroprio vio-ore can oo- 
eraie. - i « i 

The samo doctrine is recognized in Louisiana, Fn the 
case of Lumjord vs Coquiilon, li Martin's Rep. 404, it 



is thus stated-, — The relation of owner and slave in the 
Slates of this Union, iu which il has a legal existence, is 
u creature of Ihe municipal law. See Story*^ Conflict of 
Laws/J2,97. 

'J'lio same principle is declared by the Court in Ken- 
tucky, in the case of Ranlcin vs. Lijdia, 3 Alarshall, 470, 
They say, slavery is sanctioned by ihc laws of this Slate) 
but we consider this as a right existing by positive law of 
a municipal character, without foundation in the law of 
nature. 

'J'lic conclusion to which we come t'lom this vicv/ of the 
law is this ; 

That by the general and now well established law of 
this Commonwealth, bond slavery cannot exist, because 
it is co.iiirary to natural right, and repugnant to numerous 
prov isions of the constitution and laws, designed to secure 
the liberty and personal rights of all persons within its 
limits and enlitied to the protection of the laws. 

That though by the laws of a foreign State, meaning by 
" foreign " in this connection, a State governed by its 
own laws, and between which and our own, there is no de- 
pendence one upon the other, but which in this respect are 
as independent as foreign Slates, a person may acquire a 
propeity in a slave, that such acquisition, being contrary 
to natural right, and effected by the local law, is dependent 
upon such local law for its existence and efficacy, and be- 
ing contrary to the fundainenial laws of the Stale, such 
general right of property cannot be exercised or recogniz- 
ed here.' 

That as a general rule, all persons coming within Ihe 
limits of a Stale, become subject to all its municipal laws, 
civil and criminal, and entitled to the privileges, which 
those laws confer; that this rule applies as well to blacks 
as whites, except the case of fogiiives, to be afterwards 
considered; that if such persons have been slaves, they be- 
cotne free, not so much because any alteration i^ made in 
thsir status, or condition, as because there is no law, 
which will warrant, hut there are laws, if they choose to 
avail themselves of them, which prohibit their forcible de- 
tention or forcible removal. 

That the law arising from the comity of nations cannot 
apply ; because if it did, it would follow as a necessary 
consequence, that all those persons who by force of local 
laws, and within all foreign places where slavery ispcrmil- 
cd, have acquired slaves as property, might bring iheir 
slaves here, and exercise over them the rights and power, 
which an owner of property might exercise, and for any 
length of time, short of acquiring a domicile ; that such an 
application of the law would be wholly repugnant lo our 
laws, eniiirely inconsistent with our policy, and our funda- 
mental principles, and is therefore inadmissible. 

Whether if a slave voluntarily brought here nnd with 
his own consent returning with his master, would resume 
his condition as a slave, is a question which was incident- 
ally raised in the argumcnt,but is one on which we are not 
called on to give an opinion in this case.and we give none. 
From the principle above staled, on which a slave brought 
here becomes free, to wit, that he becomes entitled lo the 
protection of ourlawa, and there is no law lo warrant his 
forcible arrest and removal, it would seem lo follow as a 
necessary conclusion, that if the slave waives the protec- 
tion of those laws, and returns to the state where he is 
held as a slave, his condition is tjot changed. 

In the case Exparte Grace, ^2, Haggard's Ad, R. ^^, 
this question was fully considered by Sir Wm, Scolt, in 
the case of a slave brought from the'West Indies lo Eng- 
land, and afterwards voluntarily returning lo ihe \V, In- 
dies; and he held that she was rc-inslaled in her condi- 
tion of slavery, 

A different decision, I believe, has been made of llie 
question in some of the United States; but for the reasons 
already given, it is not necessary to consider il furllicr 
here. 

The question has (bus far been considered as a general 
one, and applic.-ible to cases of slaves brought from any 
foreign stale or country ; and it now becomes necessary to 
consider how far Ihis result differfi, where the person is 
claimed as a slave by a citizen of another stats of this 



opinion of the Court. 



Union, lliat is, Iiow the question as between citizens of 
(liflerent slates, is afl'ected by the provision of the Consli- 
lution and laws of tlie United States. 

In Articie 4, S.fc. 2, Kit- Coastilution declares that no 
person held to service or labor in one state, tnider the laws 
thereof, escapinjf into another, shall in conseqnencc of any 
law or regulation therein, be discharged from such ser- 
vice or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due. 

I he law of Congress made in pnrsuaiice of this article 
provides, that when any person held lo labor inanv of the 
Uiiiteft feialois, &c. shall escape into any other of the sai<l 
states or territories, the person eniitled.'&c. is empowcrcii 
lo arrest the fugitive, and upon proof made that the person 
so seized under the law of the state, from «hieli he or she 
lied, owes service, &c. Act of Feb 12, 179,3. 

/n reprd lo these provisions, the Court are of opinion, 
t.iat as,' by the general law of this Commonwealth, slavery 
cannot exist, and the n«:\ns and powers of slave owners 
i-niinot he exerciseil therein ; the pflTecl of tins provision in 
the constiltilion and laws of the United Slates, is lo limit 
and restrain Ibe operation of this (general rule, so far as it 
IS done by the plain meanings and obvious intent and im- 
port ef the lanjjnage used, and no further. The constitrj- 
tion and Jaw maiiifesily refer to the case of a slave cscnp- 
mg from a slate where he owes service or labor, into 
niiothcr state or territory. He is termed a fuffilive from 
labor; the proof lo be made is, that he owed'service or 
labor under the laws of the slate or territory from which 
hejled, and the aulliorily jrivcn is to remove such fugitive 
to the s\-AXe from which he fied. This languaire can. bv no 
reasonable construction, be applied to the ease ofa slave 
who lias not fled from the stale, but who has been brou"ht 
inio this stale by bis master. 

The same conclnsion will result from a consideration of 
the well known circnmstanres under which this conslitu- 
ion was formed. Uelore the afloplion of the consliluiion, 
the states were to a certain extent, sovereign and indc- 
penden . and were in a condition lo settle the terms upon 
which they would form a more perfect uqiou. It has been 
contended by some over-zealous philanthropists, that such 
an article in the constitution could be of no binding force 
or yalidiiy. because ii was a stipulation contrary lo natural 
right. But It is difTieult to perceive the force of Ibis oh- 
jection. It has already been shown, ikat slavery is not 
contrary to the laws of nations. It would then be'ihc pro- 
per subjeei of treaties among sovereign and independent 
powers, fenppose instead of forming ihe present constitu- 
tion, or any other confederation, the several stales had be- 
come in all respects sovereign and independent, would it 
not baj;p been competent for them to stipulate, thai fugitive 
slaves should bo mutually restored, and to frame suitable 
regiilatiorts, under %vhich such a stipulation should b" ear- 
ned into effect ? Such a stipulation would be highly im- 
portanland necessary to secure peace and hari^onV be- 
tween adioinmg nations, and to prevent perpetual collis- 
ions and border wars It would be no encroachment on 
the rights of the fugitive; forno stranger has a just claim 
to the protection of a foreign stale against iis will, espe- 
•cially where a claim to such protection would be likely to 
involve the slate in war; and each independent stale has a 
right to determine by its own laws and treaties, who may 
<:ome to re.side or soek shelter within its limits. Now the 
«onslilulion of the United Stales partakes both of thena- 
ture of a treaty ahd of a form of government. It regards 
itie stales, to a certain extent, as sovereign and indcpend- 
«nl comtnunilios, with full power to make their own laws 
«nd regulate their domestic policy, and fixes the terms up- 
on which their intercourse with each other shall be con- 
ducted. In respect to foreign relations, it regards the peo- 
ple of the states as one community, and constitutes a form 
of government for them. It is well known that whet, this 
constitution was formed, some of the states permitted sla- 
very and the slave trade, and considered them highlv es- 
sential to their interests, and that some other stales had 
•bolished slavery '.vithjn their own limits, and from the 
principles deduced and policy avowed by ihem, might 



be presumed lo desire to extend such abolition furlhor. Tt 
was therefore manifestly the intent and the object of one 




"■tiMii luiTii iiiiuifi, cib won cisinudicr sibi«;»^ *t«v *" 

the other parly to limit and restrain them. Under liicae 
circumstauce.s the clau.se in question was agreed on and in- 



«-i.vi4iii.?((iii\^^niiic: ^luuAi^iii ijut:i3ii(i>i ■n'ci3ci^it:t:u ciiiTj in- 
troduced into the constitution ; and as it was well consid- 
ered, as it was intended to secure future peace and harmo- 
ny, and to fix aa precisely as language could do it, tlie 
limit to which the rights of one party should be exrrcrsed 
within the territory of the other, it is to be preaumed that 
they selected terms intended to express their exact anct 
their whole moaning; and it would be a departure frona 
the purpose and spirit of the compact to put any other 
construction upon it than that to be derived from the; 
phiiii and natural import of the language used. Besides, 
this construction of the provision in the constitution gives 
to it a latitude sufficient to afford effectual security to the 
owners of slaves. The states have a plenary power to 
make all laws necessary for the regulation of slavery and 
the rights of slave owners, whilst the slaves remain with- 
in their territorial limits; and it is only when they escape, 
without the consent of their owners, into other states, 
that they require the aid of other states to enable them to 
regain their dominion over the fugitives. 

But this point is supported by most respectable and vui- 
exceptionable authorities. 

I". the case of Butler vs. Hopper. 1 Wash. C. C. Rep. 
v? ''1 ^^^^ "^"sti^^e Washington, in terms, 

that the provision in the constitution which we are now 
coiisidering, does not extend to the case ofa slave volun^ 
tarily carried by his master into another state, and tberfl 
leaving him under the protection of some law declnring 
him free. In this case, however, the master claimed to 
hold the slave in virtue of a law of Pennsylvania, which 
permitted Members of Congress and sojourners, to retain, 
their domestic slaves, and it ^vas held that he did not 
bring himself within either branch of the exception, be- 
cause he had. for two years of the period, ceased to be a 
Member of Congress, and so lest the privilege; and by 
having. become a resident could not claim as a sojourner, 
rhe case is an authority to this point, that the claimant 
of; a shive, to avail himself of the provisions of the con- 
stitution and laws of the United States, must bring him- 
seif within their plain and obvious meaning, and Ihev will 
not be extended by construction ; and that the clause in 
the constitution is confined to the case of a !jla\e escap- 
ing from one sta'e and fleeing to another. 

But in a more recent case, the point was decided by ttie 
«amc eminent judge. ExparU Simmons, 4 Wash. C. C- 
R. 39G. It was an application for a certificate under ft 3 
of the act of Feb. 12, 1793. He held that both the con- 
stitution and laws of the United States apply only to fu- 
gitives, escaping from one state and fleeing to another- 
and not to the case of a slave voluntarily brought by his 

Another question was made in that case, whether the 
slave was free by the laws of rennsylvania, which, like 
our own in effect, liberate slaves voluntarily brought with- 
in tlie state, but there is an exception ia favor of Member* 
of Congress, Foreign Ministers and Consuls, and sojmim- 
ers : but this provision is qualified as to sojouriifrs and 
persons passing through the state in such mariner as to ex- 
clude them from the benefit of the exception, if the sTave 
w.ns retained m the state loncrer than six months. The 
slave in that case having been detained in the state more 
than six months, was therefore held free. 

This case Js an authority to this point :— the general 
rule being, that if a slave is brought into a state where the 
laws do not admit slavery, he will be held free, the per- 
son who claims him as a slave, under any exception or 
limitation of the general rule, musi show clearly that th» 
case IS within such exception. 

The ■same principle was siibslontially decided by th» 
Slate court in the same state in the case of Conimonwealth 
V. Hotlowa^, 2 Serg. & Rawie, 305. It was Ihe ceac of 
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A ciiild of a fugitive slnve, born in Pennsylvania. It was 
, JieW that the eoHstitution of the U. S. wan not if>co??sjs' 
! tent with the law of Pennsylvania ; that as the law an«l 
i constitution of the U. S. dirt not inclside the issue of fu- 
[ gitiro Glares in terms, it did not embrace them by con- 
I atruction or implication. The court considers the law as 
I applying only to those who escape. Yet by the operation of 
} the raaxim which obtains in all the states wherein slavery 
' is permitted by law, parhi-s segnitur ventrem, the offspring 
would follow the condition of the mother, if either tlic 
rule of comity contended for applied, or if the law of the 
' United States could be extended by construction. 

The same decision has been made in Indiana, 3 Anicri- 
. . tan Jurist, 404. 

i In Louisiana, it has boon held, that if a person with a 
I slave, goes into a state to reside where it is declared t?tat 

slavery shall not exist, for ever so short a time, the slave 

ipso facto becomes free, nnd will be so adjudged and con- 
:-t8idercd afler\vards in all other states; and a person mov- 
' ing from Kentucky to Ohio, to reside, his slavps thereby 
!• became free, and were so held in Louisiana. This case 
- ^ also fully recognises the autliority of states to make laws 

dissolving the relation of master and slave ; and consid- 
f ors the special limitation of the general power, by the 
' federal constitution, as a forcible implication in proof of 
• the existence of such general power. Lunsford v. Co- 

quillm, J4 Martin's Rep, 4C)5. 
% Aiid in the above cited case from Louisiana, it is very 
■ Bignificantly remarked, that such a construction 'of the 

constitution and law of the United States can work injury 

to no one, for the principle acts only on the willing and 

volenti non fit injuria. 
The same rule of construction is adopted in analogous 
' • cases in other countries, that is, where an instittition ia 

forbidden, but where for special reasons and to a Jiroiled 

i'l extent such prohibition is relaxed, the exemption is to be 
\ construed strictly, and whoever claims the exemption, 
f must show himself clearly within it, and where the facfs 
i do not bring the case within the exemption, the general ' 
mle has its effect. 

By a general law of France, all persons inhabiting or 
being within the territorial limits of France arc free. An 
.:, edict wag passed by Louis XIV. called ' Le Code, JSoir,' 
j t respecting slavery in the colonies. In 1716, an edict was 
: ! ■ published by Louis XV, concerning slavery in the colo- 
nies, and reciting among other things, that many of the 
! colonists were desirous of Jiringing their slaves into 
1 France, to have them confirmed in the principles of re- 
, i Itglon, and to be in-*ructed in various arts and h.ir?dicr.?/lts, 
froni which the colonists would derive much benefit, on 
the return of, the slaves, bat that many of the colonists 
feared that their slaves would pretend to be (>ee on their 
arrival in France, from which their owners would sustain 
cdnsiderable loss, and be deterred from pursuing an object 
^ at once so pious and useful. The edict then provides a 
•ems of minute regulations to be observed both before 



their departure from the West, Indies; and on their arrival 
in France, and if all these regulations are strictly com- 
plied with, the negroes so brought over to France shall 
not thereby acquire any right to their freedom, but shall 
be competlable to return ; hut if the owners shall neglect 
to comply with the prescribed regulations, the negroes 
shall become free, and the owners shall lose all property 
in them. 20 Howell's State Tria?s. 15, note. 

The Constitution and laws of the' United States, then, 
are confined to cases of slaves escaping from other states 
and coming within the limits of this state without the 
cpnsent and against the will of their masters, and cannot 
by any sound constrxictwn extend to a caee where the 
slave does not escap'? and docs not come within the lim- 
its of this state against the will of the master, but by his 
own act and permission. This provision is to be constru- 
ed according to its plain terms and import, and cannot he 
extended beyond this, nnd where the case is noi that of 
an escape, the general rule shall have its effect. It is up- 
on these grounds, we are of opinion, that an owner of a 
slave in another state where slavery is warranted by law, 
voluntarily bringing such slave into this state, has no au- 
thority to detain him against his will, or to carry him out 
of the state against his consent, for the purpose of being 
held in Elavery. ' 

This opinion is not to be considered ns extending to a 
case, where the owner ofa fugitive slave having prodnced 
a certificate according to the law of the United States, is 
bona fide removing such slave to his own dpmicil , and in' 
BO doing passes through a free stale ; where the law con- 
fers a,Tight ©r favor, by necessary implication it givps the 
means of executing it. Nor do wc piveany hpinion upor. 
the case, where an owner of a slave in one state, i? hcnh 
fide removing to another state where elavery is allowed, 
and in so dome necessarily passes through a free sfnfe. or 
arrives by accident or necessity he is compellen to touch 
or land therein, remaining no longer than necpssary. Our 
gcographicaJ position exempts us from the probable neces- 
sity of considering such a"Case, and we give rio opinion 
reppcctincr it. 

The child who is, the subject of this habeas corptiSf he' 
ing of too tender years to have any will or give any con- 
sent to he removed, and her motlier, being a slave and 
haying no will of her own and no power to net for her 
child, she is necessarily left in the custody of the law. 
The respondent havinr clajrncd the custody of the child, 
in behalf of Mr^and Mrs, Slater, who claim the richt ,to 
carry her back tJT'Louieinna, to be held i i a slate of slave- 
ry, we are of opinion that his custody is not to be deemed 
by the Court a proper and lawful custody. 

Under a suggestion made in the outset of this Inoniryv 
that a probate guardian would probably he appointed, we 
shall for the priesent order the child into temporary cus- 
tody, to eive time fdr an application to be made to tho 
Judsre of Probate. 

[The Court were unanimous in the above opinion.] 



